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.0N A LATE © 


PUBLICATION, S 


ARIMINAL juriſprudence 
has within the laſt twenty 
years become a very popular ſtudy 
throughout Europe, and the cul- 
tivation of it has been generally at- 
tended with very ſenſible and very 
beneficial effects. In proportion 
as men have reflected and reaſon- 

ed upon this important ſubject, 
od. B. an 


| © #6 
the abſurd and barbarous notions 
of juſtice, which prevailed for ages, 
have been exploded, and humane 
and rational principles have been 

adopted in their ſtead. That cri- 

minal proſecutions ought always 

to be carried on for the ſake of 
the public, and never to gratify 
the paſſions of individuals; that 

the primary object of the legiſla- 
ture ſhould be to prevent crimes, 
and not to chaſtiſe criminals ; that 
that object cannot poſſibly be at- 
tained by the mere terror of pu- 
niſhment; and that unleſs a juſt 
proportion be obſerved between 
the various degrees of crimes, in 
the penalties appointed for them, 


the law muſt ſerve to excite ra- 
| ther 


Tak 


cher than to repreſs guilt; are 
truths fo generally received, that 
they are come to be conſidered 
almoſt as axioms of criminal law. 
But confiderable as has been the 
progreſs of © theſe principles in 
other parts of Europe, they have 
not yet produced in this country 
any melioration of the ſyſtem of 
our penal laws. The moſt glar- 
ing defects in thoſe laws have not 

| eſcaped obſervation, but few have 
_ attempted to remove them, and 
none have been ſucceſsful in their 
attempts; and the only beneficial 
effect which has yes been produ- 
ced in England, is a defire in the 
crown, and in its miniſters, the 
Judges, to remedy ſome of thoſe 
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mitigation of that indiſcriminating 


ſeverity, which, while it inflicts 
the ſame puniſhment on a pick- 
pocket as on a parricide, con- 
founds all ideas of juſtice, and 


renders the laws objects, not of 


veneration and love, but of horror 


5 defects by their mode of executing oy 
the laws, and particularly by a 


and averſion. A more permanent 5 


and a more certain correction of 


thoſe defects would be ſo great a 


thought every good and reflect- 
ing citizen muſt ardently have 


wiſhed for. At leaſt one would 
haye ſuppoſed that hum 


well as patriotiſm, auſt have for- 


fi bicgen any endeavou rs to cloud the 
proſpect 
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nity „ 48 
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| national benefit, as one would have 


F'S 1 . 
proſpect of ſoch a reformation, 
and much more any efforts to lay 
reſtraint upon the ſovereign, in 
executing, according to his oath, 

juſtice in mercy, and to enforee 
that ſummum jus, which, where the 


laws are ſuch as conſtitute the erĩ · 


minal code of England, . muſt ever 
prove ſumma injuria.” i 
ON: his ungrateful taſk, how ver, [2 
has been lately undertaken, and an 
attempt has been made to reſtore 
the law to all its ſanguinary rigor, 
by the author of Thoughts on exetu- 
ue juſtice, with reſpelꝭ to our crimi· 
nal laws a work proceeding on 
principles, which are riow ſo little 
- prevalent, and breathing a ſpi- | 
rit ſo contrary to:the Benids of the 


16 ] 
preſent times, that I ſhould have 
_clafſed it amongſt thoſe perfor- 
mances, with which every literary 
age has been infeſted, and which 
are calculated to render the au- 
thors of them celebrated only for 
the ſingularity of their opinions, 
and ſhould have therefore left it 
to ſink into that oblivion, to which, 
ſuch compoſitions: ſeldom fail to 
be ſoon conſigned, had I not found 
that the warmth and the earneſt- 
neſs of the writer's ſtyle had gained 
him converts, and that ſome of 
the learned judges, to whom his 
work i is addreſſed, had ſeemed in- 
clined to try the terrible experi- 
ment which he recommends. Er- 
rors which produce ſuch effets. 
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„ 
are not to be deſpiſed as harmleſs; 
| and: it is the duty of every man, 
who has the uſe of reaſon, and 
Who ſees their fallacy, to expoſe 
and to refute them po a7 
What the author's motives. in 
writing were, God and bimſelf 
only know: I would fain per- 
ſuade myſelf, that they were not 
ſuch as I have already alluded to: 
that he has a juſt claim to the title 
which he aſſumes, of . ſincere 
_** well-wiſher to the public z” and 
that he entertains no particle of 
doubt about the truth and juſtice 
of the opinions, which he has ven- 
tured to publiſh : and yet ſome- 
thing more even than this ſeems 
neceſſary, before a man hazards: 
f „ -— 0 


| N 
the promulgation of ſuch rigid 
doctrines to the world; and that 
he ſhould, not only know himſelf 

to be ſincere, but believe himſelf 
to be infallible: for who, that 
10 thinks he is liable to error, can 
1 venture to propoſe a ſcheme, 
uh which; if it be erroneous, will have 
wantonly deprived the ſtate of 
many ſubjects, and turned looſe 
upon the unpitying world a miſer- 
uble troop of widows and of 
orrphans? An experiment, which 
is made at ſuch a coſt, ought 
bl hardly to be tried while there re- 
q ll | _mains'a' poſhbiliry that it may fail 
=; of ſucceſs. - There are ſome opi- 
nions, Melee ſondly perſuade = 
_ Themſelves are truths, "nee: truths. : 
| im un, 
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im ortant to mankind, which are, 


_ however, of ſuch a nature that no 


them, who is not ready to prove 
his ſincerity by offering himſelf a 
martyr in their cauſe. If a legi- 
ſlator propoſe laws, like thoſe of 


Draco, written in the blood of his 
fellow- citizens, he muſt ſeal them 


with his own, like Lycurgus, if 


he would 0 the POUR? MM ' 


Selen. Ein 35 


üble confidence i in the truth of his. 


doctrines, might have been ehati · So 
5 1 ſuppoſed, if he had ſupport- 


y cool and diſpaſ- 


| bana e arguments. But what: ae 


: * 


| man. ſhould dare to propound I 


That the 1 of ls Thoughts = 
on executive Juice had an inflex- | 


. 
we not compelled to think, when 
we ſee him availing himſelf "of 
all the moſt ſpecious colouring 
of "rhetoric, and employing the 
ſtrongeſt hyperboles (1), and the 
moſt exaggerated deſcriptions (2); 
at one time artfully and eloquent- 
Iy ſummoning to his aid the feats 
of his timid readers, and ar ano- 
ther kindling the rage and in- 
CE” of what te calls the 
pere prend, and innocent 


FRY « No man can Mama 1 FRITH, 
" houſe without an apprehenſion of being rob- 
. bed, and perhaps murdered.” Os. 
Ke. ha 75, it eat. p- eden. Kane too 


00 ⁴ p. 5. jp ay pie ien. 
2 . 348. ad edit. | 


* public : 


1 &# } 


F public (3):“ when we find 


him adopting that ferocious lan- 
guage, with which, in more bar- 
barous times, attorney generals 
have ſought to daunt the miſer- 
able ſtate-priſoners, thro* whoſe. 
blood they were to. wade to their 
diſgraceful honors : when we hear 


him exclaiming, that * the lurk- 
46 


ot ous adder, in our roads and 
* ſtreets, and the horrid burglar, 


* like an evil ſpirit, haunts our 


"> 


i _ dwelling-houſes, making night 
© hideous (4);” and when we 
find him attempting, as it were, 


(3) Appendix, p- 3. 597 iſt edit. ow 193, : 
238, 2d edit. 


(4) Thoughts, c. p. ** 5 
= 1 to 


ing footpad lies, like a danger- 


ito ;otligiGa6” every man from : 
yveſtioning his doctrines, and 
throwing out the amticipaing re- 
| proach, that none can reaſon- —- 
Wl ably find fault with the 95 
NE << put the villain, who is the ob- 
D ve 5 00 of them (5) ?” 7666] 
Wt. ß (withione* examining into 
this writer $ motives, or farther 
commenting upon thi manner, in 
which he has executed his deſi; ign, 
I ſhall venture, even at the riſk of 
encountering. the black imputa- 
tion, which he ſeems to think 
ſhould light | upon the man, Who 
preſumes to call in queſtion the 
perfection of our. cles to diſpute 
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both the poſitions yhich he has 
ſought. to eſtabliſn. n 
He firſt aſſerts, that the page Jay, 


of this country are, excellent. (6); 
and that they have no ſeverity bur; 


of the moſt. wholeſome kind (2) 3, 
and this ſerves as the founda- 


tion of that propoſition, which, 


is the capital object of his work, | 


namely, that thoſe laws ought to be. 


ſtrictly executed, ſo that the cer x 


tainty of puniſhment may operate 
to the prevention of crimes, If 
the former of theſe poſitions were 
true, no man of common under- 
ſtanding could diſpute the latter ; 3 


for, if laws be perfect, they u 5 


(6) mae Ke. p- 2+ 5. 16. 17. 0 £ a 
* en „ 0 
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. I | 
undoubtedly to be religiouſly ob- 
ſerved ; but, if our laws, inſtead 
of being excellent, ſhould appear 
to be, as it is caſy to demonſtrate 
that they are, in many inſtances, 
unreaſonably ſevere, and ſuch as 
that the puniſhment bears no pro- 
portion to the crime, it muſt ſurely 
follow, that the ſtrict execution of 
them is neither expedient nor even 
poſſible. 
In order to judge of the 18583 
ſenſe and propriety of this writer's 
doctrines, it will be neceſſary, i in 
che firſt place, to take a view of 
thoſe laws, which are the ſubje& 
of his panegyric, and which, he 
tells us, he doubts whether any 
ber human ſyſtem could equal 
| 885 for 


© 1 
< for the ſuppreſſion of publie 
* injury (8).” To deſcend to 
minute particulars would be put- 


ting 1 the patience of my readers to 


a too ſevere, and an unneceſſary 
trial; for a very tranſient view will 


ſuffice to diſcover the abſurdity 


and inhumanity of the ſyſtem, if 


that name can with any propriety 
be given to a maſs of jarring and 
inconſiſtent laws, which are ſevere 
where they ſhould be mild, mild 
| where they ſhould be ſevere, and. 


which have been, for the moſt 
part, the fruits of no regular de- 
ſign, but of ſudden and angry fits 
of capricious legiſlators, 


(60 meli ue. pe 7336 enn 139 
ad edit, es 


Upon 


3 15 1 | 
In entering upon this taſk, the 
firſt dar which ſtrikes one is 
this e melancholy truth, that, 


N eh the variety of actions, 


„which men are daily liable to 
A commit, no leſs than a hun- | 
*.dred and ſixty have been de- 
* <clared by act of parliament to 
I © be felonies without benefit of 

*' clergy; or, in other words, to 
"IDE worthy. of inſtant death (9). ” 

| When we come to enquire into 
the nature of the crimes of which 
this dreadful catalogue 1 18 compoſ- 
ed, we find it contain tranſgreſ- 

| fions, which ſcarcely deſerve 2 85 


e 


: (650 4 Blackft, com. 38.—The 1 of 
felonies has been confiderably. n _ 
| that author wrote, ad | 


. 5 bon 


8 


poral puniſhment, while it omits 


enormities of the moſt atrocious 
kind. Woe find in it actions, to 
which nothing but the terror © of 


ſome impending danger to the 
ſtate could ever have given a cri- 
minal appearance (10), and ob- 


ſolete offences, whoſe exiſtence 


we learn only from thoſe ſta- 
tutes, which are ſtill left ſtand- 


ing as. bloody monuments of 


our hiſtory, though the cauſes 
(10) 35 Eliz. c. 5 35 Eliz. c. 2. 


. $ 10. 39 Eliz, c. 17. It is to ſuch laws as 
theſe that one may apply the obſervation of | 
ö my lord Bacon, that ** there are. number of 


_< enſnaring penal laws which. Ne” upon the 
*« ſubject ; and, if in bad times they ſnould be 
i awaked and put in execution, would grind 


« them to ponder. P; Yeu” for amend. 


| tra „„ $i 6 
Jo” 1 which 


55 N P 5 . : s io 5 
0 py * 5 4 1 


. TEINS * wh, Y . — he Os 
- " 2 J.. 
— . , ] EIA oO To ain” — 


L 


eee 


E 8 
Nb n 


Lo ]Þ. 
which gave riſe to them have long 
"ſince ceaſed (11). On the one 
hand, weſee the invaſion of a man's 
property, though but to a ſmall 
amount, and unaccompanied by 
violence, treated as the greateſt of - _ 
all enormities. To ſteal a ſheep 
or a horſe, to ſnatch a man's pro- 
perty out of his hands and run 
away with it, to ſteal to the amount 
of forty ſhillings in a dwelling- 
houſe, or to the amount of five 
ſhillings privately in a. ſhop, 
nay, to pick a man's pocket of 
the value of only twelve pence 
farthing( I 2), are all crimes puniſh-. 


tia): Sake 43 lis; c. 13. 27 Elis. c. 2. 
9 Ann, C. 16. 9 Geo. i e. | 285 


95 75 8 Elis e. 4. 2 ne” sP,C, . 
| able 


At 63! 


hand, for a man to attempt the 


life of his own father is only a 


miſdemeanor: to take away ano- 


ther's life, and to brand his name 
, with ignominy, by a premeditated 


perjury; is not confidered as mur- 


der, nor thought deſervinga capital 


puniſhment (r3): : to ſtab another, 


under circurnſtances of the blackeſt Z 
ſhould, after 'a long and painful 


illneſs, recover of his wound only 


to breathe out the reſt of his days In 


torment and diſeaſe, is puniſhable 


only by fine and imprifonment : : 


to burn a houſe, of which the in- 
 cendiary happens. to have a leaſe, 


G3) Foſter, 13x. | 1 
80 55 3 „ though 


Able with death. On the other 
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though it be ſituated in the centre 
of a town, and conſequently the 
lives of hundreds are endanger- 
ed, is liable to no ſeverer puniſh, 
ment ( 14). If we look into the 
legal definition of crimes, we diſ- 
cover ſtill. groſſer inconſiſtencies ; 
we find, that under certain cir- 


_ 


cumſtances a man may. ſteal with- g 


out being a thief, ; that a pick- 


| (14) It has ſometimes happened, that Aa 
man, who: has committed a very atrocious 
crime, has been hanged for A circumſtance at- 


tending the perpetration of it which was per- 
fectly innocent. Thus a ſervant, who had at- 
_ tempted to murder his maſter, by giving him 


fifteen wounds upon the head, and different. 
parts of his body, with a hatchet, WAS convict· 


ed, and executed, not as an aſſaſſin, but as a 


burglar, becauſe he had been obliged to lift up 
the latch of his maſter 's door to get into his | 


chamber, Hutton, 20, Kel. 67. 


10 
. 9 pocht 
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| pocket may be a highway robber, | 


a ſhoplifter a burglar, and a man 


who has no intention to do injury 
to the perſon of any one a mur- 


derer: that to ſnatch a watch out 


of a man's pocket in the ſtreet is 


a highway robbery (13). that to 


ſteal fruit ready gathered is a fe- 
lony; but to gather it and ſteal it is 


only a treſpaſs (16) : that to force 


one's hand through a pane of glaſs, 


at five o'clock in the afternoon, in 
inter, to take out any thing that 


lies in the window, is a burglary, 


even if nothing be actually taken; 


̃. ß) At the ſeſſions held at the Old Bailey 
in laſt July, a child was tried for this ſpecies of 
highway robbery committed upon a porter: the 


fact was proved beyond all 11 and the jury 


vequitted the priſoner. _ 
e 3 Inſt. 209. 4 Rep. 19. be Yelv. 34. 
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though to break open a houſe with 
every. circumſtance of violence and 
outrage, at four o'clock in the 
morning, 1n ſummer, for the pur- 
poſe of robbing, or even murder 


ing the inhabitants, is only a miſe 


demeanor: that to fteal goods in a 
ſhop, if the thief be ſeen to take 
them, is only a tranſportable of- 
fence z but, if he be not feen, that 
is, if the evidence be leſs certain, it 
is a capital felony, and puniſhable 
with death: that, if a man firing at 
poultry with intent to ſteal them, 
inadvertently kill a human being, 
he ſhall be adjudged a murderer, 
and ſuffer death accordingly.(17). 
Such are the Jaws which we are 
told © a ſtranger cannot read with- 
(17) 3 Inſt. 56, Kel, 117. 
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out imagining us to be the 


e happieſt people under the ſun, 
or without admiring the diſpo- 
* ſition of the whole, as well as 
the adapting of every part for 


the public good (18),” Such 


are the laws which the judges are 


exhorted to enforce with the ut- 
moſt rigour, and which are repre- 
ſented as requiring no reviſal (19), 


(18) Thoughts, &c. p. 16. 


(19) The author of the Thoughts, rays, 15 


it is true, that © as a friend to examination 


ee und reviſal of al} kinds; he ſhould fot be 
. «6. ſorry to hear, that a reviſal of our penal 


© ſtatutes was in agitation, becauſe it is 


. better that the laws ſhould be altered into 


. ſomething leſs ſevere, thin bet be ene» 


as they now ſtand ; that is, of two evils it is 


| beſt to chuſe the leaſt: but at the ſame time he 
intimates it as his opinion, that no good could 
come of ſuch a reviſal. See p. 132, 3» 4. 
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notwithſtanding thoſe Jaws them- 
. ſelves thus proclaim their own_ 
abſurdity, and call aloud for w 


_ formation. 


It will be een for me, 
8 upon the preſent occa- 


ſion, to ſpeak of the defects of thoſe 
laws, any otherwiſe than as they 


are unreaſonably ſevere; for it is 


that defect alone which can be re- 
medied by the execution of the 


laws; and, in treating of that de- 


{ 
0 


fect, I ſhall not, with the Marquis 


of Beccaria, and the many writers 


who have adopted his humane prin- 


ciples, contend that the puniſh- 
ment of death ought not, and 


cannot legally be inflicted by the 


legiſlature for wy crime commit- 


ted 


5 

ted under any circumſtances; but 
this appears to me abundantly 
clear, that death cannot be inflict- 
. ed for a mere invaſion of proper- 
ty, conſiſtently with reaſon and 
juſtice, nor without a groſs viola- 
tion of the laws of nature (20), 
and the precepts of our religion. 
Between a ſum of money and the 
life of an individual, there is no | 
| proportion, or, to ſpeak more ac- 
curately, they are incommenfur- 
able. This obſervation has been 
ſometimes made with a kind of 


(20) Lex jus necis non habet in omnes cives. 

er quovis deliflo, ſed demum ex delifio tam 
gravi ut mortem mereatur. Grot. de j Joe Ho | 
lib. a. c. Te 5 14. 55 PE 


_ compaſſionate 


Tis 3. 


| n triumph over the 
folly and ignorance of our barba- 
rous anceſtors, who puniſhed the 
crime. of murder by a fine, pay- 
| able to the king, and to the rela. 
tions of the deceaſed (21) 3 and . 
we ſurely have far more rea- 
ſon to bluſh than to triumph, | 


- (a1). Les attentats contre la wie d un homme 
2 out ett jugts, avec raiſon, ler plus contraires 
au but dela ſecietè, & ont eit punis avec la plus 
grande rigueur che toutes les nations policees, 

| Al ne corvenoit qu A des barbares ds ſe jouer de 
la vie de Phomme, en la compenſant avec de 
Fargent. Principes de la légiſlation univerſelle: 
Amſterdam, 1776. tom. i. p. 168.—C⸗ reſt 
que la ferocite & [ignorance de nos barbares 

ancetres, qui a pu imaginer de mettre un taux 


2 l wie de Phomme, & de convertir le chati- 


arent di au meurtre, en amender Peeuniaires 
5 Foalutes on ail. Ibid p. 79 3 


EN 

ſince the ſame obſervation applies 
much more forcibly to the laws 
ſubſiſting in this enlightened, and, 


as it is called, this ee 


el 9b 

| All . is an evil, bue 
is yet neceſſary, to f prevent crimes, 
Which are a greater evil. When- 

ever the legiſlature therefore ap- 

points for any crime a puniſhment 


more ſevere than is requiſite to 
prevent the commiſſion of it, it is 
the author of unneceſſary evil. 
If it do this knowingly, it is 


| chargeable with wanton eruelty 
and injuſtice; if from 1 ignorance, 


and the want of a proper attention 
to the ſubject, it is guilty 1 
1 Very” criminal neglect. If theſe 

A ; Principles 
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principles be juſt, the legiſlature 
of Great Britain muſt, in one or 
other of theſe ways, be culpable, 
unleſs it be impoſſible to prevent 
theft by any puniſhment leſs ſevere 
than death. The author of the | 
Be boughts on executive juſtice” 
deem to think, that it is impoſ- 
ſible, and that theſe ſeverities 
are therefore to be juſtified on 
the ground of neceſſity. But ex- 
perience ſhews the erroneouſneſs 
of this opinion, becauſe in ſe- 
vera] European ſtates, where the 
puniſhment of death is never in- 
flicted but for the moſt atrocious 
crimes, theſe leſſer offences are 
very rare; while! in England, where 
* are W with death, we 
ſee 


1 1 29 1 
ſee them every day commit- 
ted (22); and when, in the reign 
of Henry the eighth, ſo many cri- 
minals were executed, that their 
numbers were computed to a- 
mount to two thouſand every year, 
crimes ſeemed to multiply with 
the number of executions.” © 80 
- * dreadful a liſt of capital crimes,” 


ſays mr. juſtice Blackſtone, after 
having lamented that they are ſo 


| numerous, | een of diminiſh- 


(a2) The 3 it will be hid, is 3 


the laws in England are not executed; but it is 


inſeparable from the nature of too ſevere laws, 
that they ſhould not be executed. Draconis le- 


ges, quoniam videbantur impendio acerbiores non 


decreto juſſogue ; ſed tacito illiteratoque Atheni= 


enfium he cont obliterate . Aul. Gal. | 


| lib, 11. c. 8. 75 


6e ing, 


| . 
ö 
| 
| 
Wn, 
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jag, increaſes the number of ofs 
6 fenders (23).“ Nor is this a 
phenomenon very difficult. to be 


accounted for: in proportion as 


theſe ſpectacles are frequent, the 
impreſſion which they make upon 
the public is faint, the effect of 
the example is loſt, and the blood 


of many citizens is ſpilt, without 
any benefit to mankind. But this 


is not all; the frequent exhibition 
of theſe horrid ſcenes cannot be 
indifferent: if they do not reform 
W mult e (24). The 
| 9 85 | ſpears 


5 =) dt. com. 18. 


(34) Carniſar, & deli, capitis, S nomen 
ipſum crucis, ahhit non modo a corpore civium 
Romanorum, ſed etiam a.cogitatione, oculis, auri- 


} 


. ar. 1 
8 of them 


fellow - creature with unfeeling i in- 


difference. They think, as the 
laws teach them to think, that the 


life of a fellow- citizen is of little 
value (25); and they imagine 
they ſee ee fanctißes by the 


eventu⸗ atque per peſſio, ſed etiam cunditio, ex- 


pectatis, mentio ipſa denique, indigna tive Ro- 
mano atque homine ' libero oft. i, 


"NR 5. 


We 5) How different was the policy of the 
Roman republic! The life of a citizen was 
there thought ſo valuable, that to put him to 


death was almoſt a parrieide (prop? parrici- 


dium necare) ; and the act of ſaving à life ſo 
precious was rewarded with one of the no- 


con e fami- 
liarized with bloodſhed, and learn 
to look upon the deſtruction of a 


_ legiſlature, 4 


ka Harem enim e cn 


464 


: legiſtature, for to. what other mo- 
tive can they aſcribe the infliction 
of the ſevereſt puniſhments for the. 
lighteſt injuries? And, where the. 
moral character of a people is de- 
praved, crimes muſt be frequens f 
and atrocious. 7 | 1 5 
But even were it proved, that N 


no other laws than thoſe which. 5 


teem with death are effectual to 
prevent theſe leſſer crimes, it 
would not therefore follow, that 
the legillature is juſtified in enact- 
ing ſuch laws. e hough the 


bleſt honeirsof the republic, acivic crown, Can 
one be ſurpriſed | that policies ſo unlike have 
| produced ſuch, contrary effects? that at Rome 
every boſom glowed with patriotiſm, and that 
2 London e virtue is become a jeſt? . . 
a TT Dae! My 


— 


1 1 


it will be a very poor apology in- 


deed for theſe ſolemn murders, to 
fay, in the words which this writer 
adopts, that the terrour of the 
< example is the only thing pro- 
** poſed; and that one man is /a- 


s criſiced to the bremen of 
« thouſands (37) 22 g g. if he, 


(36) 4 Blackft com, 1 10. 1 8 


(25) we Ich bc. p. = uſt edit, 124, ; 


Om” 
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. end of pianifhment be to deter 
men from-offending, it never 
can follow from thence, that it 
is lawful to deter them at any 
rate, and by any means (26).“ 
If the offence be ſuch that the 
miſchief of it is not of equal con- 
ſideration with the life of a man, 
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9 14 1 | 
who is guilty in but a ſmall de- 
gree, may be made a victim to 
the public by being ſubjected to 
puniſhments, - to which his of- 
fence bears no proportion, why 
may not he, too, who is perfectly 
innocent, be ſacrificed on the ſame 
altar of the public, whenever 
ſuch an expiation ſhall be thought 
requiſite ? What principle can be 
urged in ſupport of this doctrine, 
which would not have completely 
juſtified the high prieſt Caiaphas, 
-when he declared of the moſt vir- 
tuous of men, who ſtaod without 
_ reproach, though a hoſt of ene- 
mies were leagued againſt him, 
hy that it was expedient that one 
man ſhould ic * the 1 


1 8 1 


I) and that the whole nation pe- 

„ riſh not (28). ?“ And who are 
thoſe' thoaſands, for whole preſer- 
vation this ſacrifice is to be made? 

If they be thoſe whom the exam. 
ple may poſſibly deter from com- 
mitting the ſame crimes; which 
the argument is fallacious, and 
takes for granted the very point 
in queſtion, the neceſſity of pu- 
| n thoſe crimes with death. 
n are told, . (29), chat, 


(5) 8. Je, ch. 5 xiv. 49 and 50. Upon 
which. paſſage Grotius has this ob 12 


Deſeriptio ingenii ejus generis, quoz dulgn politi- 


cos vorant, qui, bonefto atque. juſto inſuper babito, 
-nibil præter utilitatem ſpectant, nec aliud i in ore 
Abe. Annot. in lib. Evang. 939. 


(29) Thonghts, dee. p. 177, nit od 22% 
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| the law being of public notoriety; 


thoſe, who incur its penalties, do 


it voluntarily, and have therefore 
no reaſon to complain. But be- 
fore this doctrine was advanced, it 
ought ſurely to have been prov- 
ed, that juſtice and morality are 
matters of Poſitive inſtitution; 
for otherwiſe how is a law the 
| leſs unjuſt for being | univerſally 
known ? If the fiat of any earthly 
legiſlators can eſtabliſh rules of 
morality, what right had the poor 
 Muſcovite to complain, who was 
executed for wearing his beard, 
when the law had prohibited that 
rude but natural ornament? or 
why. ſhould the chiſetable J apaneſe 
: Keen es a8 is put 70 a cruel 
1 dee 


3 05 + ö = 


W 
death for having ' riſked a few 
pieces of ſilver at ſome game of 
chance? Jam vero illud ſtultiſimum 
exiſtimare omnia juſta eſſe que ſcita 
Ant in populorum inſtitutis aut lægi- 
bus (30). And yet it is given us 
2 the opinion of my lord Bacon, 
* that it is no matter what the 
« law is, ſo it be known what it is 
* (31);” though in what part of 
f bis works that extraordinary man 
diſgraces himſelf by ſuch a ſenti- 
ment we are left to gueſs, poſ- 
ſibly becauſe the context, had it 
been referred to, might have ex- 
plained away all the min of 
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5 5 20 . 
the decktint and have ſbewn char 
it related only to thoſe civil regu- bo 
tations, which muſt always, in a 
great degree, be poſitive and arbi- 
trary. But no matter W eee 
nion is; for no authority, however 
great, will ever be able to per- 
ſuade mankind, that penal laws 
ought to conſtitute a ſcience mere- 
y of memory, and not of reaſon; 
If laws operate in violation of 
mL the feelings and underſtandings. 
: of men, they are unjuſt and un- 
wiſe, by however legitimate an au- 
thority they were enacted; if they 
be repugnant to the character of a 
nation, they muſt remain unexe- 
cuted, by whatever regulations | 
they ; arc ſought to be enforced. w 
Or 
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wil | 
Or were the doctrine true, that 
no man, having full notice of 4 
law, has a right to complain of the 
ſeverity of the puniſhment which 
he ſuffers, in conſequence of his 
having violated that law, it would 
ſtill be inapplicable to the people 
of this country; for, though all our 
las may certainly be known, and 
may perhaps be underſtood, by 
thoſe WhO have leiſure, capacity, 5 
and inclination to apply themſelves 
ſeriouſiy and ind uſtriouſy to ſo 
laborious a ſtudy; yet they a8 
certainly are not, and cannot be 
ſte do the vulgar 085 to 


$5. 7 
n 94 


—_ Ad, at the end ie; my Y me 
of the parliament, all the ſtatutes ch had 
| | a 4 | been 


91 4 3 f by 
ins Bite iro eit ati 


L J 
whom that knowledge is moft 
important; becauſe it is the hardy 
crimes which want and igno- 
rance {| m that are een * 


* 8 in it were « tranſnitted 3 the: Y 


riff of every county in England, together with 
a writ commanding them to promulgate thoſe 
ſtatutes throughout their bailiwicks ;- and the 


ſheriffs, in obedience to this writ, cauſed the ſta- | | 


tutes to be proclaimed at their county courts, . 


|  butſome time after the invention of printing 

was brought into England, this praftice was 

diſuſed, and the ſtatutes have never fince been 
promulgated by any. other means than. by 


printing (4 Inſt, 26). And yet, till the 5th 


year of the reign of Queen Ann, thoſe who 
could read, and who conſequently might be 
preſumed to have knowledge of the law, were 
only burned in the hand for crimes which were 


puniſhed with death in thoſe who could not 


read, and who might thirefofe well be . 5 


4 


8 of the law. . % 


7 250 „„ „ at jets | 


FE 4 1 | 
objects of criminal laws; and not 
thoſe timid and ſubtle frauds, 
which are the fruits of a refined 
education, and of artificial de- 
fires; though both are alike inju- 
rious to individuals, and perni- 
cious to ſociety. It is true, that. 
every year an immenſe volume of 
ſtatutes is printed and publicly 
ſold; but it might as well not 
exiſt, for the multitudes through- 
out the kingdom, who have not 
money to purchaſe it, time to 
peruſe it, or capacities to under- 
ſtand the technical and myſterious 
language in which it is compoſ- 
ed 80% Other Wa r 
od e £51 e M0 

(3 9 C POE uch an et of 


*. ſtautes concerning one matter, and they ſo 


L ©: 
are heard of while: jo are only, 
in agitation, and during every 
ſtage of their paſſing into a law; 


but it is far otherwiſe with penal 


acts; for, agreeably to the genius 


of modern politics, which eſtimate 


44 An e thecertaintyoflaw isloft 


i intheheap.” Bacon, propoſal for an 
_ lawes—**© This continuall heaping up of lawes 


the 


cc "without digeſting them, maketh but a chaos 
« and confuſion, and turneth the lawes many 


_ « times to become: but ſnares for the people, 

< as was well laid, Pluet ſuper cos laqueos; non 
M0 ſunt autem peiores laguei, [quam laquet legum. 

5 Bacon. Speech on a motion concerning a union 


ef en. — How much this accumulation and 
intricacy has been increaſed fince the time when 


| Sir Francis Bacon wrote, may be conjectured 
from this ſingle circumſtance, that all the ſta- 
tates prior to his time are compriſed in two 


volumes, whereas thoſe whith have been paſſed 
fince are hardly contained in eleven. 


property 


| 1 „ 
property far above life, though 

| ſefce a tax bill eſcapes ſolemn, 
and repeated diſcuflions in parlia- 
ment, yet every novice in politics 
is permitted, without oppoſition, 
to try his talents for legiflation, 
by dealing out death among his 
fellow. creatures; and laws of this 


1 kind commonly paſs as of courſe, 


without obſervation , or debate. 
Having thus ſtolen into exiſtence, ̃ 
they lie dormant in the ſtatute 
book, till they are notified to the 
world by the execution of ſome . 
unthinking wretch, who, to his 
utter aſtoniſhment, finds himſelf 
by law adjudged to die. Though 
even this can hardly be conſidered. 
as a promulgation of the law; 
for who has ee or leiſure to 
| enquire 


Lear 


enquire what has been the crime 
of every individual among the 
multitudes that are ckbeuied? ? 
Let me not, however, | be ſuppoſed | 
to accuſe either thoſe Who make, 
or thoſe who execute the laws, of 
any deſign to conceal them from 
the people. Their only crime, 
7 undoubredly, is groſs neglect; but 
at the ſame time one is forced to 
confeſs, that negligence | in legiſla- 
tors or governors is often as bane- 
ful as the moſt active tyranny. No 
matter whether ingenious malice 
inſeribe laws in ſmall characters, 
and upon tablets which the eye 
can ſcarcely reach; or negligence 
couch them in unintelligible lan- 
guage, and plunge them into R 
voluminous farrago of legiſlation; 1 

| 7 „ ſince, 


2 
* . 


tat 


15 hal in both caſes alike, abs peo: 
ple are left in a fatal i ignorance of 
thoſe rules, by which they are 
bound to regulate their conduct. 
The maxim, that ignorance of 0 
the law ſhall not excuſe, may, per- 
haps, be juſtified on the ground 
of neceſſity; for very few criminals 
could poſſibly be convicted, if it 
were firſt requiſite in every caſe to 
prove that they had actual notice 
of the law: but yet, thoſe who 
have been frequently preſent at 
the trials of priſoners muſt have 
had occaſion to obſerve, that the 
| preſumption, on which this maxim 
is e is often TAY 0 
fact. ably 97064 10525101 
| % Then writer af: aha pamphlet, 
honever, gre as — 1 0 
do 


— = — nes Age 


it ſtill forms an eſſential part of 


ſtretehed upon the rack. It mighe 
: * _—_— to diſſuade men from 


(46) 


to prove the efficacy or the ne. 


ceſſity of thoſe ſevere puniſhments, 


which he ſo much approves, but 


contents himſelf with obſerving, g L 


that the regular, fober, and vir- 


** tous part of ſociety has no- 


thing to fear from theſeverity of 
the laws 
. «< to hope for (34). 


: but r _ muck 
1 'he ſame | 


ebſiryaten might 8 \uſtd; wirh 


* men's — W N the 
torture, in thoſe countries where 


the criminal procedure; for the 
ber, and the virtu- 
en eee 


(14): Thanghts, k. o 


as „„ anxiouſly 


| LOGS + 
_ anxiouſly and ſtrenuouſly aſſerting 
their right to the trial by jury; 
ſince the lives, the liberties, and the 
honour of the ſober and virtuous 
very rarely depend upon a verdict 
of their peers. There had been 
much more truth, however, in 
the obſervation, if the writer, in 
lieu of thoſe fine epithers, the e- 
gular, the fober, and the virtuous, 
had ſaid the wealthy part of ſo- 
ciety has nothing to fear from the 
ſeverity of the laws. To cheat a) 
man of his whole eſtate at play, 
to murder. his peace of mind by 
ſeducing the affections of his wife, 
to bring down the grey hairs of 
age with ſorrow to the grave by 
| enn * beloved and only 
. 


* 


1:6 1. 


daughter, to ſell a nation's. ; dear- | 
eſt intereſts for a breath of popu- 
larity, or for the proſtituted ſmiles 
of a miniſter (35) though they 
are ſome of the blackeſt crimes 
which diſgrace human nature, 
will never lead the authors of 
them to anſwer before a criminal 


tribunal. And yet to hear this 


writer's indignant exclamation a- 


gainſt the monſtrous wickedneſs | 
of the © barbarous and injurious | 
| villains (36) ” ho deſtroy our 


horſes or our ſheep, and bis la- 


K 35) ens Wee furterum in nerve 
lle in compedibus ætatem agunt : furas publici 
in auro atque in pur pur a. Cato * Auk 
Sen. lib. xi. C „ 

(36) Thoughts, be. 7. EY note, it edit. | 
p. . note; 2d edit, ares.” 

ANGERED mamentations 


IE 


EE 


eee the condition of 
m0 ** poor,: oppreſſed, violated, 
and innocent public,” one 
nai ſuppoſe he imagined. there 
could be no guilt, but what leads 
to the bar of a court of juſtice, no 
12 .crimes but thoſe which are often 
prompted by indigence and ne- . 
ceſſity, or by an EY noon 
and HAD: e aacni47 
Inperet hoc natura potent, fic collige mecum. | 1 
. Dente lupus, Sorry: taurus petit; unde nift intus 
 Monflratum ? Sceve vivacem crede nepoti 
1 ' Matrem; nil faciet ſteleris pia dextera : mirum 


A dat ” 
petit 305. 1 c 
Sed mala zollet anum vita, ell cicuta. 


Mere bas it has true, tin "_ 


judgments of men become infal- 
4 | X! : 4.3% 5 = 20 2 A | 5 E : lible, 


| verſion. of che law, I would. ſtill 
005, the conſequence: which the 


TY 


wo oft ſo! 
* eee even in 
this country, where the writer 


ſſeems to think the prevailing 
mode of trial ſo unreaſonably fa- 


. ris the moſt regular, the 5 
ber, and the moſt virtuous 


vourable”” to the priſoner. (37), 


men have been executed rr 
1 crimes of which they were per- 
. 2 1 wrong e are 


t. But were it prov- 


impe flible, ' and th 


N 


can Fall vader. Fon ani 


1 oy See particularly his arguments a 
unſup- 


1 the denen 
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' bbſervation implies, and would 
yuore upon this author 'the ſenti. 
ment Which he himſelf profeſſes 
to adopt, zumam bil allen 
The worſt eriminal is ſtill a man, 
and as ſuch entitled to jaſtice; the 
more than man; and therefore may 
at dane ride Rand in need N 


The wie bas üben 1 4 N 
vollect ogether a great variety f 
infta 1605 of villains having abuſed 

the royel mercy; and he dees 

1 not ſeem. to have found one ſoli- 

tary inſtance of a man's having 

. reclaimed by pardon, and 

 Favetl from an ignominious death - 
to become a uſeful and a worthy TY 


IN) „ W 


: * 


. 
member of ſociety. Nor would 
it be very ſurpriſing if he knew 
of no ſuch inſtance; becauſe, 155 
an the biſtory of the vulgar, as 
well as of the great, it is the dar- 


ing and the profligate who make 
the moſt conſpicuous figure. The 
the conqueror, of Cæſar, and of 


e highwayman, and of 


Cartouche, command the notice of 


5 mankind;; while no regard is paid 


irtues of the peaceful pa- : 


triot, or of the induſtrious me- 


Pee who ae, * our of the 


"The 3 thief, =" * 
1 reſolyes toſ atone. for his 
. crimes, by his . and 


4 3 3 1 7 1 « e : 5 


t ©} 
by the regular performance of all Fx 
his ſocial duties, from the mo- 
ment he forms that reſolution 
ceaſes to attract the public atten- 
tion. It does not follow, there- 
fore, becauſe the writer has found 
no ſuch inſtance, that many do 
not exiſt,” One has lately appeared, 
where one would laſt have ſought 
for it, even at the Old Bailey. 
In the year 1782 a man was con- 
victed of a robbery, and was con- 
peared in his caſe ſome favour- 
able circumſtances, his ſentence 
was mitigated, and he was ſent 
for ſeven years to work upon the 
Thames. In laſt May, however, 
be was again arraigned at the bar 
. | E . 


„ 
| of the court for having: hoes found | 
at large before the term of his 
Puniſhment had expired, and was 
again condemned to die. And 
What, the writer of the Tbagbreil 
probably exclaim, can be ſaid in 
favour of ſo incorrigible a villain? 
and which are theſe: The mo- 
ment he had eſcaped from the 
lighter, he addreſſed himſelf to a 
watchmaker, whom he entreated to 
teach him his buſineſs: the requeſt 
plied biniſt]f- to his new trade 
wich ſuch indefatigable afiduity, 
; | that in a few weeks he gained fuf- 
ficient to, ſupport himſelf; and 
3% Was 


' 6 himſelf 


in ſuch unremitting labour, cha 


he had not ſtirred out of his room 
for eight months together (38). | 
Examples, however, of. this. 
i kind the writer probably thinks 
fo: very uncommon, that they 
ought not at all to ſhake the opi- 
nion, which he ſeems to entertain, 
that all who ſuffer are incorrigi- 
ble; far this. 18-the anly conſtruc- 
tion which can be put upon his 
n as ere to his ſytten 2 


2. 
* eee we ende N 9) : 


5 2 3 « 
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the: uten and mutilated n 
tence of a licentious poet, which 
this ſevere author does not diſdain 

to place in the front of his appen-- 
dix, as an authority deciſive of 
this important queſtion. He muſt 
however forgive me if I reſtore 

what he has omitted, and what 
few perſons, I believe, beſides 
himſelf, will think mime: ) 
_ Cuncra rR⁰ mera ſed immedicabile 

Vvulaus 12 1 3 "IR 

| . Eaſe recidendan, ue pars facers trabatur 88 5 
| Have all things then ſo unqueſ- 
tionably been tried, as to entitle 


this er virbout! imputation, to 
| 4 . 
| is it e dw! ie 10 ) ch eafier 


ce to extirpate than to amend mankind's. yet 
wy 1 — muſt. be eſteemed both a 
| a, weak | 


Eat 


ſuppreſs the former, and to TY 
only on the latter part of the ſen- 
tence. He will perhaps anſwer, 
that they have; and, becauſe the 
puniſhment of working on the 
Thames has been attended with 
©, an increaſe of all kinds of vil- 
_ © lainy (41), “ he will haſtily in- 
fer, that ic is impoſlible ever to 
employ convicts in public labours 
nn; any good effect. But is it a 
 « we and a cruel ſurgeon, who cuts off every EV 
„ limb, which, through ignorance or indo- 
1 65 lence, he will not attempt to cure. 4 Blackſt. 
com. 17. The author might have found, in 
i the poet whom he cites, a motto much better 


ſuited to . of his work, than that which P 
he has choſenn. 5 


Ibimus i in bas, et gua wucat nue. 


ann dee. 78. 33 
mh I jlt 
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Which was ill imagined, 
and il executed ? ? Fo pronounce 
5 er to be Im rat | 
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enough - with. modern indolence | 
anch p reſaryption'; bur betrays, in 
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0 which was drawn by fir William ! 


for che puniſhment; of criminals. 
bas not only been imagined, bun 
has even been adopted hy the le- 
gilature, which ſeems to he who 
y unobjee ionable (42) A Plan. : 
which unites the advantages, f 
cbaricable; with thoſe ef a; a, pengh 
inſtitution, and has: in view A 
important end of puniſhment, b 
moſt all our other laus the re- 
formation of the criminal: : for, 

2 the ſame time char it. prowiſes Y; 


us See the 8 is Geo. III. FA - The. = 3 god 


- and mr. Eden, Howard's: Staus of Prüm 
laſt edit. p.470». Many of the ideas in this, 
act have been much . ig the admurable # 
een Blackdurne. e 
10 


- * * 


ꝛ0 ſubdue the fierceſt and moſt un- 
governable ſpirits by ſolitary con- 
finement and continued labour, 
it would be a kind of aſylum to 
that very large deſcription of of- 
fenders, who are rendered ſuch by 
the defects of education, by per- 
nicious connexions, by indigence, 
or by deſpair. Theſe it would 
| keep apart from their infectious 
companions. It would inſtil into 
their minds principles of religion 
and morality, inſtruct them in uſe- 
ful trades, and furniſh them with 
reſources to become valuable 
members of ſociety, when reſtored 
to their liberty. What it is that 
retards the execution of this excel- 
lent plan, it is not eaſy to conjec- 
PM 7G ture; 
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ture; for, though the expenee of 
; erecting the. penitentiary houſes 
would be. conſiderable, yet that is 
ſurely but a trifling object, com- 
pared with the benefit which, as 
it ſhould ſeem, muſt neceſſarily 
reſult to the country from ſuch an 
: inſtitution. And, according to the 
calculations which have been made 
upon the ſubject, when the houſes 
were once erected, the annual EX= 
| pence « of maintaining them would 
be more than defrayed. by. a ; 
5 ine of the convicts. TT” 
Bot to return to the 7. Ss. 
aon executive juſtice 27 the princi- 
"I which the writer.of them en- 
deavours to eſtabliſh, is, that the 
laws ought to be ſtrictly executed, 


red) from eee erimes by 
the'certaincy of puniſhment, And 
hire can be no doubt hat, if it 
were abſolutely certain that pu- 
_ Hiſhment would attend upon eve- 
"oh: eritne, as its iner itable conſe· 
quence, none would ever be com- 
mitted, but thoſe which are inſti - 
* RP of by the fren- 
ungovernable paſſion; : 
Vega every rational being does, 
Un veſtionably, in every action of 
his life, propoſe to himfelf ſome 
an an es immediate or remote; 
nent were the certain 
Con qui nee of Os no eri . 
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be would. acquire any benefit to 
| himſelf; but muſt know, on the 


poſe, that a man 


law under ſuch cireumRatices, for 


the ſake, perhaps, of ſome mo- 
mentary enjoy ment, is to ſuppoſe, 
contrary to nature, that he would 
knowingly ſwallow a deadly poi- 
don, becauſe | it enn 
taſte. N s 1 if HON 15 
. 0 an; ehe ci 
uld be eſtabliſhed, it were the 
moſt wanton cruelty 40. pete 
with drach; any other crime than 
murder: for che gentleſt penalties 
would then be ſufficient. to pre- 
vent all thaſe imes, Wende 
. 5 
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i ere is, ho 
attainable, is clear from this conſi- 


the jury nor tl 
into the heart of 

. muſt. decide nes 
JJ evidence, | 
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produced by the deſire of gain; 
ſince none would make ſuch an 
attempt to gratify that deſire, as 
he muſt know could end only in 


loſs and diſappointment : and a 
rational being will no more cut 


| a eg e _ his e os 0 _w> 


Tbat an abſolute: certainty of 
vever, quite un- 


deration alone; that puniſhment 


is inflicted in conſequence of the 
judgment of men, and that men 
have only in 


xrfect faculties, and 


f 


are always liable to err. Neither : 


4 


judge can look 
the ee 5 


R 
evidence; that evidence may be 
defective, and conſequently the 
criminal may always nouriſh hopes 
that he ſhall not be convicted of 
the crime which he meditates. It 
is wild therefore to talk about 
eſtabliſning a certainty of ſuf- 

* fering if men offend (4g) ;” #2 
the utmoſt that can be done is to 
leſſen the probability which offen- 
ders have of eſcaping; and when 
the queſtion is, whether the exiſt- 
ing laws ſhall be rigidly enforced, 
the matter chiefly to be conſider- 
ed is, whether the miſchief, reſult- 
ing from ſuch a meaſure, would 
not far N all the good that 
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| can be attained by cutting off fone 
of a felon? * hopes of impunity. 
; If the power of pardoning were 
aboliſhed, and conviction doomed 
the conyict to inevitable death, 
the chances againſt a criminal 
would be greater undoubtedly than 
they are* at preſent, but there 
would ſtin be a very conſiderable 
chance i in his favour; and a thief, 
Uke a deluded gameſter, will play 
on, even though the odds be a- 
gainſt him. He can hardly be 
ſuppoſed to be ſo accurate a rea- 
ſoner, or ſo exact a calculator, as 
this ſyſtem preſumes, He is hard- 
Iy accuſtomed 0 reflect much on 
what is paſt, or to look forward 


ver choughtfully on what is to 
| come, 


'x 6p 1 


come. His crfinies and his tud 
multuous pleaſures make up the 
buſineſs of his life, which is hur- 
ried on through one | continued 
round of violence, riot, and diſſi· 
pation: and the gallows, which 
tears his accomplice from him, | 


inſpires him with no other cate 


than to find out ſome new com- 


panion. The ſtate of mind of 
| criminal, in the moment of violat- 
ing the law, is thus finely deſcrib- 
ed by an hiſtorian, who was a per- 
feft maſter of the human heart, 
neque periculi neſcius erat ſed in. 


nullu fullendi ſpe, ſimul magnis præ 


mis opperiri futuru, & præſentibus 
fri pro ſolatio habebat, With ſuch 
a e of mind, can it b. ſup- 

e e 


U 


| 
\ 


. 
poſed, that a man will be prevent- 
ed from committing any crime, 
becauſe he has only three chances 
of eſcaping, where he once had 
four? and that this is all that 
can be expected from the mea- 
ſures which are propoſed, a little 
reflection will evince. For the 
criminal who could not expect 

we pardon, would ſtill have left 
other, and very fruitful ſources of 
encouragement, and of deceitful 
hope. He might ſtill flatter him- 
ſelf, that he ſhould be able to 
elude all the purſuits of the offi- 
cers of juſtice (44) 3 that the men, 


whom . * e PE not. 
3 recollect 


(400 ati of the his ſacs bf the 
| name of Weſton, who, after having robbed the 
hs | | „ mail, 


1 69 J 
recollect his perſon; that com- 
paſſion might prevent them from 


ſwearing poſitively againſt bim; 3 


mall baffled all that vinkac zealin their rk 
ers, which was quickened by the very large re- 
wards offered, both by the government and by 
the poſt-office,  and"eftabliſhed themſelves fe- 
curely in the country as farmers 3 and the en- 


ample of the notorious. pickpocket, who has 


been repeatedly tried at the Old Bailey without 
Peer er mee ee | 
as much inflyence on the conduct of robbers, as 
the ſtory either of Patrick Madan, who was ſo 
often convicted und fo often reprieved (Thoughts, 
ec. p. 92, i& edit. 96, 24 edit.) or of that 
highwayman who, we are told with the 
moſt immoral and moſt indecent jocularity, 
3 might conſole himſelf, like the heroic Por- 
. tive, with ſaying, 


« *fis nat ln (ited 16 contend Bam, 
«© We' will do more, „ well _ 
4 ſerve it.. : 


bhi * P. 397 . auen. 
Fs M0 


of khis a 


f 1 - 
or that the jury might be touch- 


ed with pity, and acquit him in 


ſpite of the cleareſt evidence. 2 
The object therefore which this 
Writer aims at is not. to be atrain- 
ed by the means which he recom- | 
mends; and the conſequence of 
adop prin * his" fyſtem would only 
be, that much. blood would.beſpilt | 
proton eee urpoſe. The truth 
ſfertion does not reſt 
merely upon argument and. probs 
bility, experience proves it. The 
ſyſtem ſo earneſtly recommended 
has been "tried, tried in this. very 
country, and tried withourgbeleaſt ä 


| ſucceſs; for, in the caſes of forgery, 
and — the mail, the law has 


been always executed with the ut- 


a cata that the moſt un- 
feeling 


. - 
t 
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feeling rigouriſt could wiſh (45), | 
miniſters being even afraid, to par- 


22 


don ſuch offenders, on account of 


the clamours of trading people, 


governed by ſordid paſſions, and by 
the rage of intereſt; and yet thoſe 
crimes were never more, frequent 
in England than they have been 


during the laſt twenty Vears. 
From this experience we may, I ; 


think, fairly conclude, that the 


meaſure, if adopted, could not be 


efficacious: let us, in the next 


place, ſee how: far i it would be 785 


or legal. | 
'It FOR . that ihe” laws, 


ſhould be ſtrictly enforced, that all X 
their terrours ſhould. be awaken-, | 


(4 5 This the author of he Shs him 
&lt admits. — See the note p. 108, ad edit. 


- 4 +14 7 Bs #: 0 
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ed, and their utawſt ſeverity. called 
into action, and this, in the true 
ſpirit of a tyrant, when the people 
leaſt expect i it, and when they have 
been long lulled into ſecurity by 
the mild adminiſtration of juſtice: 
for no other promulgation of this 

_ reſolution is propoſed. than its 

ſudden execution. In what re- 

= ſpect ſuch a proceeding | is leſs 

; unjuſt, leſs illegal, or leſs inhu- 

man, than an ex poſt facto law, I 

| _ profeſs myſelf unable to diſcover. 

Uninterrupted uſage conſtitutes 

He law, nay, 789. a maxim 

very familiar to lawyers, eſtabliſh- 

= ed errors become the law of the 
* (46). That mode which bas 0 
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long and uniformly See and 
which has been acquieſced in by 
thoſe who have the power of con- 
ling the executive magiſtrate, 
is certainly the legal : and eſtabliſh- 

1 mode of ee the law (47). 
1 V2 That 


1 How wack the 3 manner W ere · 
1 0 the law in this country is conſidered as 
the legal and conſtitutional mode of executing 
it, will appear from the following paſſage in a 
very diſtinguiſhed writer, which I cite merely as 
it contains an exact hiſtory of the adminiſtration 
of juſtice in England, and not as by any means | 
agreeing with the author, that of the two me- 
thods of adminiſtering juſtice which he mentions, | 


- 


chat which we have adopted is the beſt. . There 


« are two methods of adminiſtering penal juſ- 
« tice. The firſt method aſſigns capital puniſh- 
ment to few offences, aud invariably ioflicts 
\ © it. The ſecond method aſſigns capital puniſn- 
ment to many kinds of offences, but inflifts' 
iy : e um. 


„ 
That mode is notwithſtanding now 


10 be laid alide, and a 1 dif- 
ferent | 


£ 7 5 Fay 


. 
* 


; ate. upon a from as tab 
The latter of which two methods has been 
45 long adopted i in this country, where, of thoſe 
ho receive ſentence of death, ſcarce one in 
er ten is executed. And the preference of this 
to the former method ſeems to be founded in 
0 the conſideration, that the ſelection of proper 
«6 odjects for capital puniſhment. principally de- 
. pends upon eirtumſtances, which, however 
_ & eaſy to pereeive in each particular caſe, after 
4 the crime is committed; it is impoſſible to enu- 
e merate or define beforehand, or to aſcertain, 
. however, with that exa&neſs which is requi- 
«fite in legal deſcriptions. Hence, although 
=_— de neceſſary to fix the boundary on one 
= | «fide, that is,” the limit to which the puniſh- 
* ment may be extended, by preciſe rules of 
3 le) and allo, thatinofhivig lefs than the au- 
i © thority of the whole legiſlature be ſuffered to- 


' . determineand! alſign theſe rules 3 yet the mi- 
| 7 | 94 I 1 tes * * Hy LED} * en 


* 
1 12 


To 
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ferent and even a contrary mode 


to be adopted in its ſtead, without 
4 * | ſo 


« tigation- of puniſhment, the exerciſe of lenity,;/ 
t may without dangerbeentruſted to the execu- 
ec tive magiſtrate, whoſe diſcretion will operate 


. © upon thoſe- numerous, unforeſeen, mutable, 
< and indefinite circumſtances, both of the erime 
tc and the criminal, which conſtitute or qualify 
etc the malignity of each offence, | Without the 
4 power of relaxation lodged in a living autho- 


4 rity, either ſome offenders would eſeape capi 
4 tal puniſhment, whom the public ſafety re- 


5 * quired to ſuffer 3 or others would undergo 


te this puniſhment: where it was neither deſeryed- 


C nor neceſſary. For if judgment of death 
« were reſerved for one or two ſpecies of crimes 
only, which would probably be the caſe if 
that judgment was meant to be executed 
4 without exoeption, crimes might occur of the 
©'moſt dangerous example, and attended with 
et circumſtances. of heinous aggravation, which 
o a1 not fall . deſcription of capital 
145 : s offences, 


j 


2 
do much as previous notice being 
| * to * ue by a procla- 


6 1 „ mation 
- \ | 
1 ns and- conſequently could not receive 
ei the puniſhment their own malignity and the 
es public ſafety required j and what is worſe, it 
et would be known beforehand, that ſuch crimes 
might be cominitted, without danger to the 
* offender's life. On the other hand, if, to reach 
6 theſe poſſible. caſes, the whole: claſs of offen 
6s ces to which they belong be ſubjefted to pains 
« of death, and no power of remitting this ſe- 
4 verity nemuin any where, the execution of the 
| ©: laws will become more ſanguinary than the 
t public compaſſion would endure, or vue . 
| ee to the general ſecurity. — © 
„ The law of England is 3 wes » 
_ < different and a better policy. By the number 
5 of ſlatutes creating capital offences, it ſweeps 
into the net every crime, which under any 
poſſible circumſtances may merit the puniſh- 
ment of death; but when the execution of 
| Wan. ſentence comes to „ 
40 ſmall DE 


ewe emo os Ip 


TSS DOR D> 
br armani gee re oo ey 


—— en _— 3 
— "= x — wa Le na, es * * IT = _ 
- - wn — of Roos its © Coke = = 
C f * 


— 
—4 "ee 


n 
mation from the crown. Even 
"_ _ alittle, r the com- 
N mencement 


« ſmall proportion of each claſs are fingled out, 
t the general character, or the peculiar aggrava- 
L tions of whoſe crimes render them fit examples 
« of public juſtite. By this expedient few-ac- 
2M tually ſuffer death, whilft the dread and dan- 
4 ger of it hang over the crimes of many. The 
« tenderneſs of the law cannot be taken advan= 
ce tage of; the life of the ſubje& is ſpared, as 
40 far as the neceſſity of reſtraint and intimida- 
« tion permits z yet no one will adventure upon a 
es the commiſſion of any enormous crime, from a 
| & knowledge that the laws have not provided 
4 for its puniſhment. The wiſdom and hu- 
« manity of this defign furniſh a juſt excuſe for 
« the multiplicity of capital offences, which the 

e laws of England are accuſed of containing, i 
* beyond thoſe of other countries. The charge 
« of cruelty is anſwered by obſerving, that theſe 
« Jaws were never meant to be carried into in- 


10 enen execution 3 uu the legiſlature, 
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L # 1 
His - 


mencement of the laſt war, ven- 
5 to adviſe the king to'revive 


an War enen ſtatute of Henry the 
o try men in England 
for treaſons committed in foreign 


parts, yet tiought it not adviſe- 


able to go all the lengths which 


: this ' gritnan, recommends, ; bur | 


"IS 7:15 
2 


en it eſtabliſhes is laft and | bigheſt e 5 


ææ tions, truſts to the benignity of the crown to 
0 relax their ſeverity, as often as circumſtances 
6. appear to palliate the offence, or even as often 
(c as thoſe circumſtances of aggravation are want- 


4 f ing, which rendered this rigorous interpoſition | 
et neceſſary. Upon this plan, it is enough to vindi- 


ei cate the lenity of the laws, that ſome inſtances 


etc are to be found i in each claſs of capital e crimes, 


| Which require the reſtraint of capital puniſh- 


at ment; and. that this reſtraint could not be ap- 
« plied, without ſubjt&ibg the whole claſs to 
« the ſame condemnation.” Paley s Principles 


x moral 3 p. 537, & eg. 


took 


E. 


took care to temper the in njulkies 


oft the meaſure by having i 9 


to the world, and notified in the | 


moſt public and ſolemn manner by 
an addreſs to the crown from both 
houſes of parliament. But in the 


preſent caſe, the ſubject not being 


one of thoſe which are conſidered as 
of great political importance, nor 


of ſufficient dignity to rouſe the 
zeal of any, oppoſition, it 1s Proba- 45 


bly thought that a previous pro- 
wy mulgation may ſafely be omitted, 
as a vain and ſuperfluous ceremo- 


ny. And it is certainly true, that | 


the gibbets, which are firſt loaded 
with the victims of this bloody 


reſolution, will ſufficiently publiſh 
it to the world ; he: but them! it is not 
eaſy 


* 


L 50 
W eaſy to conceive by what caſuiſtry 
- —- the executive power will acquit 
itſelf of the charge of having wan- 
- tonly ſpilt the blood of thoſe 
wretches, which its former relaxa- 
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54 tion will have enſnared, and made 


the prey of its preſent rigour. 
But yet ſuch a procceding is re- 
preſented by the writer as a kind 
of duty to the legiſlatute, whoſe i in- 
tentions he takes upon himſelf to 
ſay have been fruſtrated (48), and 
J dignity he inſinuates has 
| been inſulted (49) by the con- 
duct of the judges: and yet that 
legiſlature has never expreſſed 
the ſlighteſt diſapprobation of the - 
- dean) Thoughts, & f. 73, 44, iſt edit, 45 


2d edit. 1 
(6) Ibid, * . iſ edit 48, 49, 2d . 
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og 81 * 
mode in which the laws are now 
"executed, although it muſt ne- 
ceſſarily be preſumed to be better 
acquainted with its own ſenti- 


ments than any officious indivi- 


dual can be. There is the great- 
eſt reaſon to imagine, not only 
that the legiſlature does not diſ- 
approve, but on the contrary that 
it highly approves of the ſpirit 
in which the laws have long been 
executed. To ſuppoſe the legi- 
ſlature ignorant or indifferent 
upon ſuch a ſubject, is to ſuppoſe 
it eulpable in the extreme; its ſi- 
lence therefore cannot be conſider- 
ed as negative, but muſt be con- 
ſtrued into a ſanction, and a warm 
approbation. Dum tacet clamat. 
V 


i | L : 
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And indeed it is: hardly poſſible | 


to doubt, that the parliament had 


the clemency of the crown in its 
contemplation, when it. paſſed all 


thoſe modern ſtatutes, by which 
new felonies are created; for that 
the legiſlators of an enlightened. 
age, and of a nation boaſtful of 
its humanity, ſhould puniſh the 
ſlighteſt offences with death, is 


not to be accounted for, but upon 


the ſuppoſition, that thoſe puniſn- 


ments are only held out as a ter- 


rour, and never intended to be in- 


flicted but 1 in LN moſt nn 
| caſes, N 


The cvthor of the T n on 


executive juſtice, judging rightly 


that his ſyſtem ſtood in need of 
* ſome 


IT 0 1 


fome other ſupport than the ar- 


guments by which he has attempt 


ed to maintain it, endeavours to 


avail himſelf of ſome of the great- 


eſt authorities ancient and modern. 


The venerable names of Plato and 
of Cicero are reſorted to for this 


purpoſe, though neither the phi- 


loſopher (30) nor the orator (31) 
ſpoke of any other laws than thoſe 
W which offences againſt ann, 


* B. 7 the laws of Plato, theft was to de 


7 puniſhed by a penalty of double the value of | 


the thing ſtolen, or by impriſonment, if the 
| thief were unable to pay the Penalty. Plate 4. 
25 1. dial. 9. 
(i) The puniſhment of theft by the Row 
man law was a penalty, in ſome caſes of double, 
and in others of four times the value of. the 
_ thing ſtolen, Aul. Gell. lib, ri. Ce + 38s bp. libs 
| 1. we 15 37 8 , 
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ty were puniſhed only with pecu- 
njary amercements. Monteſquieu 
and Beccaria too are cited as ap- 
proving this unmerciful doctrine, 
though both thoſe writers contend 
that the laws ſhould be religiouſly 
executed only where they are mild 
and equitable (52). The gentle- 
man undoubtedly forgot, that one 
of thoſe authors has very ſtrenu- 
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e Montefquiew de Teprit des hie, 
| 1; „„ v. Pi. c. 12. de la puiſſance des peines; and 
c. 16. de la jufte proportion des peines avec le 
= crime; and Beccaria dei delitti e delle penc, 
=: 5 20. where he fas, la ſeverita di un giudice 
no | ineſorabile, per ¶ ſere un utile virti, dev Mere 


accompagnata da una dolce tt 0 NMaxione. — Net 
diprdin del fiflema criminale, il perdano e le 


grazie ſono neceſſarie in proporzione delÞ afſur- 
. dia delle leggi „e dell atrocita delle condanne ; 
and fee 9 15. della eee delle ene. 4 


ouſly 


„ 0 


ouſly maintained, that it is bock 
unjuſt and impolitic to inflict the 
puniſhment of death for any, even 
the moſt atrocious crimes (53) 


and that the other expreſsly ap- 


proves of the very practice eſta- 
bliſhed here, which this writer ſo 
ſtrongly reprobates, that of miti- 
gating the puniſhment of robbers 
Little did a the benevolent. 
Beccaria think, while he was com- 


154). 


pofing his work, of which grey 
| ſentence was dictated by a 


deſired no greater reward than the 


"ſpirit 
of humanity, and for which he 


, 
. 


bleſſings and the grateful tears of 95 


(5) Dei dun- dell pen, ; 6. a.. 


Sena di morte. 5 
{ 54) i De het des his 10. vi. c. 16. 
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be victim reſcued by kim fionts 
zudicialtyranny and injuſtice (55)z 
little did he think that the time 
would ever arrive, when his name 
would be cited as an authority to 
confirm and to invigorate that 
tyranny and that injuſtice ; when 
his book would be made the in- 
ſtrument of extending all the evils 
of thoſe ſyſtems of criminal law, 
which he ſought to reform; when 
all his tae which weed 
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1 | "a 5 5) Se 72 eb i Ain 4 8 nomini, 2 41 
| I 2:9 | th invincible veritò centribuiffi a firappar dagli 
if Pajimi, e dalle angeſte della'morte qualebe wits 
tima Sortunata della tirannia o della ignoran- 
ta, ugualmente fatale, le benedixioni e le la- 
grime di un ſolo innocouty wei traſporti della 

 gioja mi conſolerebbero dal diſprexzo\degli ue- 
mini, Pei delitti e delle pene, jntrod. 


humanity, 


TY. 


humanity, would W and 


thoſe alone would be adopted, 
| which, being applied to the exiſt- 


ing laws, could ſerve but to ag- 
gravate their ſeverities, and to 


multiply their miſchiefs. 


Undoubtedly, to render laws re- 


ſpected and efficacious, they muſt 
be ſtrictly executed (36); but a 


far more indiſpenſable requiſite to 
that end is, that thoſe laws be wiſe 


and juſt, for otherwiſe, the more 
rigorouſly they are enforced, the 
more they will be deteſted and 


deſpiſed. If we would have our 


laws invariably executed, we muſt 


2d ne” | 


firſt render them mew that all the 


f n Thoughts, . 5 132, aſt edit, 247, | 
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MVMVMùuMliiüiSſee and honeſt will join their 


wiſhes, and contribute their exer- 
tions, to have them obſerved; and 
not leave them armed with ſuch 
ſeverities, that nature tells one it is 
a virtue to diſappoint and to pre- 
vent their execution. In a deſpo - 
tic ſtate it may perhaps be poſ. 
ſible to execute the moſt unnatu- 
* ral. laws with the moſt obdurate 
rigour ; but it will aſſuredly be 
impoſſible under an Engliſh go- 
vernment, as long as the nature 
of man endures, and ſome faint 
ſparks of humanity remain unex- 
tinguiſhed in his boſom. Were 
the judges to adopt this writer's 
Principles, and to leave every man 
Lor execution who had been con- 
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victed upon full n the con⸗ 
ſequence would inevitably be, that 
much fewer criminals would be 
convicted. Juries would then take 


upon themſelves to judge of the 1 


policy and juſtice of the law upon 

which every priſoner was indict- 

ed; and all thoſe evils which the 

8 writer ſo well deſcribes, in the 

beginning of the ſecond part of 

his work, would be infinitely ß 
multiplied, for jurors would eaſi- 
ly quiet their conſciences upon 2 


perjury which was the means of 


preventing murder. Thoſe wit- 
neſſes, who come into courts of 
juſtice, thirſting for the large re- 
wards which the legiſlature or the 
government holds out to 1 


might 


* 


». 
ͤ—ꝓ — —— — — — — — — 
n .. 


— — — 2 2 an} 1 N mln . . — — * — ”Y IE > N 2 
Pe "ED = I — 2 * 9 — r D = — ei MANS 4 2 


— — 
N 


— 
* yo > —. 


— —ͤ—— — 6 


ene uhr (57). 


1 


might ſtill, it is probable, be of- 
ficious to diſcharge their gainful 
duty; but few other perſons 
would conſent to appear in the 
characters of proſecutors, or of 


witneſſes, where they muſt be in- 


ſtrumental in, what they would 
conſider as, acts of ſolemn injuſ- 
tice and cruelty. And thus of- 
fenders, inſtead of ſuffering, as 
they now do, a milder pyniſhment 
than the law preſcribes, would be 


left in moſt caſes to enjoy com- 


Mete rheleſ 


= 57) This is the feſt which the rigid ene - 
eution of the law has produced among the 
French, if we may believe one of their own 
magiſtrates. Speaking of the law by which a 
fervant who robs his l is puniſhed with 
| a | 8 0 


1 7 91 8 | . 

Nevertheleſs, 1 will rendidyia a- 
gree with the writer, that ſome- 

thing ſhould be done, or we 

* may apprehend much worſe 
27 es ee than we have hi- 
therto experienced (88). But 
this ſomething; is not what he has 
pointed out, and it is the more 
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death, he ſays, Cette bi f dures uf at Jar | 
elle meme : I borreur de uoir un gibet & ſa porte, 
tt la crainte de la baine et des malddiflions , 
; Publiques, arritent la plainte des maitres; et 
Pexcts mime du chdtiment a produit Pimpunits | 
Tun vol, qu'une loi plus moderee cut infaillible- 
ment reprimfe,  Diſcours ſur I'adminiſtration 
Je la juſtice criminelle, par m. Servan, avocat | 
general I Grenoble. Lyon 1774, p. 96 and 
ſee Obſervations concernant execution de Far- 
| ticls ii. "ts fi GASP JE Oe ; 7 


* (58) Thoughts, &c. P- 123, it edit. 228 
an ann, e | 


1 


3 


1 92 7 
important that the public ſhould 
know it is not; (becauſe, by a 
ſtrange infatuation, he endeavours 
to damp all other projects, and 
. inſiſts that his, and his 
alone, can deliver us from our 
** preſent dreadful ſituation (59). 
As to the moſt effectual, but what 
vos is pleaſed to call ** the ſubordi- 
nate means of preventing crimes, 
0 ch a encouraging induſtry, 
and diminiſhing the ſources of 
vice and diſſipation,” theſe he 
diſmiſſes. with the contemptuous 


epithet of © palliatives,“ and 


wi telling us, that he fears 
e they will not now avail (60); 5 


(59) Thoughts, Gee. vl, 88, 1ſt edit. 92, 
nd edit. | 


19 55 Hig Pe 78, 79. zſt edit, $2, Ad eckt. 
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though, I believe, it is the firſt 


time that a remedy, which ſtrikes 


at the root of the evil, was ſtiled 
a palliative, or that a man, pre- 


ſuming to think his arguments 


might influence the public opinion, 


ventured to declare, that it was 
more important to puniſh crimes 
1 than to prevent vices. But how- 
ever lightly he may paſs over this 


topic, few of his readers, I be- 
lieve, will think it undeſerving a 
little more attention. His aſſertion 
* that it is moſt of all to be wiſn- 
ae, that crimes might be leſſen- 


* ed by prevention (61), no man 
can diſpute ; but at the ſame time 


who can goon with him to ſay, that 


(1) Theughtty let. p 8 
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the moſt likely means of preven: 
tion are the fears of ſevere pu. 


niſhment z. Ought it not rather 


to be ſaid, that the moſt. likely 


means are, to preſerve un orrupt- 
ed that large but unfortunate | 
deſcription. of perfons, who, being 


born in miſery and indigence, and 


differing from us in nothing but 


the accidents xof rank and for- 
tune, are entitled to our utmoſt 
care and protection? For, if we 
negligently ſuffer a thouſand ſour- 
ces of profligacy, and encourage- 
ments to vice to ſurround theſe 


helpleſs creatures on every ſide, 


what a refinement. of cruelty is it 
to hang the thieves and profli- 
gates n we have made, and 


VDV whoſe 


1 


| whoſe: only crime was, that they 
had not ſuch uncommon philo- 
ſophy and reſolution as to be 


5 able to teſiſt the temptations 


with which we have enſnared 
them (62)? The writer who is 
much relied on, in the Thoughts on 
erecutive juſtice, for a purpoſe, with 
reſpe& to which he is not ſo good 
an authority as he is for the pre» 
ſent, becauſe, I believe, it will be 
generally allowed, that he poſſeſ- 
| (642) The Chineſe conſider a min's vices as 
his misfortunes, and as the- effects of the bad 
education which he has receiyed, and therefore 
puniſn his crimes upon the head of his father, 
whom they deem the real author of them. This 
principle might with equal reaſon be extended 
farther, and the crimes of the poor be puniſhed, - 
upon the rieb, who are their natural fathers and | 
FR. 5 


ſed 


IL 96 1 
| fed the qualities of a magiſtrate in 
a much more eminent degree 
than thoſe of a legiſlator, was ſo 


ſenſible of the importance of pre- 


f venting, t the diſorders, which are 
ſuffered in the loweſt ranks of 
life, that he does not ſcruple to 
own, notwithſtanding he is ſo ſtern. 
an advocate for not pardoning 
. convicts, that, conſidering the lit- 
tile attention which is paid to this 
* particular, it is a wonder that we 
have not a thouſand more rob- 
5 e bers than we have;” and that 
the circumſtance of all the wret- 
ches whom he defcribes as har- 
boured in gin-houſes and miſer- 
_ brothels, not being thieves, 


mut ive us either a very An 


„ 

3 * idea. of their honeſty, or a very 
„ mean one of their capacity and 
courage (6g).” That this evil 

is rather increafed than diminiſh- 

ed ſince that author wrote, will 
not, I believe, be diſputed. Nor 
will it he que! ioned, hat! it is as 
much our intereſt, as it is our 
duty, to temove that evil; far, 
till that be done, crimes muſt be- 


come every day more frequent, and 


that property, which des highly 
value, W day 
= The means rer QVINg 4t are 
plain and obvious -t ſupply che 
Poor with employment; to,pre- | 
them from plunging: into 


En hs eue into the . of the late in 
Pe 173. 1 
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drunkenneſs, gaming, and idleneſs, 

| which are the forerunners of eve- 
ry other vice; and, above all, to 
' ſuppreſs thoſe diſorderly | Bates 


and ſeminaries of thieves, which 
are notorious to all the officers of 
the police, but which it is the 
intereſt of all of them ſhould con- 
tinue, and ſhould thrive.” But to 


effect all this, one of two things is 
f abſolutely neceſſary z either gen- 


tlemen of character, of property, 


and of education, muſt in every 
part of the kingdom undertake the 
very important duties of juſtices 
of the peace (for by ſuch alone 
can thoſe duties be properly diſ- 


charged) or ſoine different ſyſtem | 
of police from that wich .x or | 
ag muſt be eſtabliſhed. 


Te 1 15 


= To 


1 


; To 6 that they, who make 
che office of a juſtice of the peace 
a lucrative employment, will ever 
execute that office properly, is 
to ſuppoſe, that men engaged in a 
profitable trade will exert, them- 
ſelves to the utmoſt to ruin that 
trade, or to abridge its profits. 
That a mercenary juſtice ſincerely 
wiſhes the reformation of the lower 


ranks of mankind, is what no one 


Can imagine, but he who i is .cre- 
dulous enough to believe, that 
ttlere are African traders, who in 


their hearts lament the hardſhips 


and cruelties which negro ores 
| undert „ 

Tf: Seeds ads of tas del 
ahn which 1 have mentioned 
pln oo rv cannot 
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cannot be found to act in the com- 
miſſion of the peace, ſome other 
 Hftem of police muſt be reſorted 
to. Not, however, a ſyſtem con- 

fined merely to the metropolis, as 
if it were matter of indifference 
what vices were ſuffered to range 
through every other part of the 
kingdom ; nor one ſupported only 
by extraordinary and formidable 
powers lodged in the hands of 
neu- erected magiſtrates appointed 
dy the crown; but ſome general 
and permanent ſyſtem, founded 
upon the principles of ee ee 
conſtitution. e 3 | 
Ils am not ſo vifionary e Mer 
myſelf, that toe olice of Alfred's 
ye can now be revived ; and to 
deſire 
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deſire that every man ſhould. be 

conſidered as a kind of ſurety for 
the good behaviour of his family, 
and his neighbours ; but, at the 
ſame time, I cannot but think that 
the principles of that ancient ſyſ- 
tem, namely, the repoſing a confi- 


| dence in the people themſelves, 5 


the giving them the nomination 
of the miniſters of juſtice (640, 
and the making every father of a 
family the guardian of the pub- 

lic peace and ſafety within his 
own little cue muſt be adher- 
. 1 to, as cloſely as the preſent or: 
| | (69) Both the fheriffs andthe Juſtices, or, ab 

they were then called, the conſervators of the 
| peace, were elefted by the freeholders of eoun- 
| fie 6 law9 46 in thorrign of Board Te pin 
. H 3 EO der 


— 
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as of things will admit; in any 
| plan of police which ean be car- 


ied into execution in this country 
0 vich fafety, or even with effect. 


A ſyſtem of power in officers 
to be appointed" by the crown, to 


ſay nothing of the dangers to the 
liberty of the ſubject inſeparable 
from it, muſt always | encounter 


innumerable obftacles in the exe 
eution. Such a ſyſtem muſt ever, 


. in a free country, be regarded by 
te people with jealouſy, and a 


thouſand unforeſeen difficulties 


muſt, from that ſingle circum“ 
ſtance, ſtart in its Way, to thwart 


and. interrupt: its execution. The 
beſt citizens, and the moſt confſei- 


entious men, would' be found ro 


2 rejoice 
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rejoice in its diſappointment ; ; and 5 
the moſt deſperate villains, who | 
ſuffered its unconſtitutional ſeve- 
rities, would ſoon be conſidered as 
the martyrs of a cruel perfecu- 
tion, However great and inordi- 
nate the powers with which the 
officers of ſuch a police might be 
armed, they would in the end 
be found inſufficient. Thoſe very 
powers, rendering the perſons who 
7 poſſeſſed them the objects of ſuſ- 
picion, and perhaps of public de- 
teſtation, would make other and 
ſtill more extraordinary powers 
neceſſary, till all the precautions, 
all the reſtraints, and all the ſeve - 
rities of the moſt jealous tyranny 
were one by one Seb In a 
. word, 
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word, if the police of . is to 
be adopted, it muſt be adopted 


* 


throughout: to leave out of ſuch a 
- ſyſtem the employment of ſpies 
and of ſoldiers, is to omit that part 


of it on which the ſucceſs of the 
whole depends. A ſyſtem, which 
betrays the greateſt diſtruſt of the 


people, muſt never look-for po- 
pular ſupport; all that it can ex- 
pect from the public is a conſtrain- 
ed and reluctant obedience. | Such | 


is the caſe i in France, where their 


 commiſſaires,. their Jeutenants, and 
intendants & police, ſupported by all 
their train of ſubalterns, by all 
their avowed and all their diſ- 
guiſed inſtrumen ta, their archers, 
their bergen, and their . 
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ft, and aided by all the milltary 
power, and by their c of eve- 
ry deſcription, prove that unhappy 
government to be under the miſer- 
able and the diſgraceful neceſſity 
of conſtantly making both an open 
and an inſidious war NE" 1 0 
n 

Another thing ee den 
fire (more fo indeed than all the 


teſt) to the prevention of crimes is, 35 


what I have before mentioned, 
and what I muſt be permſtted | 
again to inſiſt on, a total reviſion / 
And reformation of our penal laws. 
How it has happened that that 
work has never yet been exe- 
| cuted, is indeed difficult to con- 

eive. Ic can hardly have ariſen 
| from 


| E 26 3 + 
from any diſtruſt of 1 own 
abilities for ſuch a taſk, in thoſe 
whoſe: peculiar duty it is to un- 
.. dertake it; becauſe, although to 
compoſe a perfect criminal N 
or, in the words of Solon, * the 
_ * beſt chat the country can bear,” . 
is an enterprize requiring ſuch 
talents as it would be flattery to 
compliment any of. our miniſters, 
or of our leaders of oppoſition, 
With poſſelſing; yet to correct 
many of the groſſeſt abſurdities in 
our laws, to make them much leſs 
inconſiſtent, much leſs obſcure, 
1 and much leſs inhuman, than they 
1 are, is a taſk to which 3 2 
greatly inferior to thoſe. we ſee 
| FORT. e exerted in intereſted 
| purſuits, 
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purſuiti, . be fully equal: 1 
is impoſſible therefore to aſeribe 
the long exiſtence of this evil to 
any other cauſe than to that fatal 


_ zndifference for the public good, 


which has unhappily ſo wide an 
influence, and which thofe very 
laus contribute in a great degree 
to propagate. One may hope, 
however, that a ſenſe of the ineon- 


— 
— 
* 


this moment labours under from 


N frequent frauds and outrages, may 
at laſt overcome this lethargy, 
and awaken men to the true ſource 


3 of theſe calamities. But whether 
it do or not, this may ſafely be 


pronounced; unleſs the penal 
n laws be reformed, all thoſe evils 
8 1 5 85 e 


marked with 
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which the public feels, and which 
che writer of the Thoughts recites 
and exaggerates, muſt infallibly 

continue and increaſe, even though 
the practice ſheuld be unrelent- 

ingly perſiſted in of hanging up 
ten or twenty criminals every ſix 
weeks in the metropolis, and 
though in the country the judges 
circuits ſhould r _ be 

ar 

_ ſhould carry, as we are told 

the conſtitution intended they 
<, ſhould carry, terrour and aſto- 

_ © niſhment into che minds of 

all 6). . „ 

Let me not, however, banal : 

aſſert that the principal n of 


£65 Thoughts, be. p. 46. . 8 
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juſtice in this country is in the 
aus themſelves, be therefore un- 

ſtood to maintain that the ad- 
een .of thoſe laws i 18 per- 
felt. This is what I am ſo far 
from thinking, that I could point 
out many very capital defects in 
it. One, which moſt immediatelß 
5 6 for redreſs, is the great length 
bf time which is fuffered to elapſe 
between the crime and the puniſh» 
ment. In no part of England, but 
the county of Middleſex, are there 
more than two affizes held in everx 
year, and thoſe at ſuch uneq ua! 
diſtances, that a man who.is the 
object of a proſeoution may lie 
eight months in priſon before he 
is brought to trial. This griev- - 
ance is Till greater in the four 
northern 
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northern counties, for there they | 
have only one 9 in a twelve- 
month; and in the town of -Hull 
55 (incredible as it may ſeem). the 
aſſizes are ſeldom held more fre 
ed than once in the courſe 


(es) 1 have bo informed 1 a > 
who goes the northern circuit, that at the laſt 
aſſizes held at Hull, a man was convicted of 
ſome offence, for which the judge aid he ſhould 
never have puniſhed him with more than fix 
months impriſonment; and this Poor wretch 
madd lain above two years in jail before he was 
| brought to trial. An inſtance as ſtriking, 
though of a different kind, of the evils refult- 
ing from this delay of juſtice, is mentioned by 

mr. Howard. One Peacock, a murderer, was 
5 Kept a priſoner in Kingſton jail almoſt thtee 

Vears before he could be tried; in the mean 
time the principal witneſs W! him eds 
and he was: mecellarily acquitted. . 

37 PL tate of prijens 5. 25. 
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quence of executing the ſentence 


ſo long after the commiſſion” of 
che crime, has been well obſerved, 

by the marquis of Beccaria, to be 
that of rendering the example of 
the puniſhment nearly uſeleſs. 
When the ſentence is executed, 


the crime has been long forgotten. 
The ſpectators ſeem to contem- 
plate, not the | puniſhment of a 


criminal, but merely the death of 
an individual; and the ſentiments 
with which they go away impreſ- 
Fd, are, not of the juſtice of the 
law, and the danger of violating 
it, but of compaſſion for a fellow- 
Fe to Sk ſufferings they 
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there is another, and ſurely a 
much more important reaſon why 
the trial of a priſoner ought to 
follow much ſooner after the per- 
petration of the crime, namely, 
that it is always poſſible that 
the trial may manifeſt his inno- 
cence. The torture preparatory 
to trial, as it was formerly uſed in 
France, muſt fall every humane 
mind with horrour; and yet a long 
impriſonment, previous to trial, 
Proceeds upon the ſame principle, 

- though-it be attended with leſs 
<rvelty, for in both caſes puniſh- 
ment-is firſt inflicted, and then an 
enquiry is leiſurely made, %hether 
the unhappy creature who-ſuffered 
it were innogent or guilty. After 


* 
« ' 
* . 
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e deen deprived for fix or 
eight months of his liberty, and 


| ae during that whole pe- 
riod, with all the complicated hor- 
rours of a jail, a poor wretch is 
at laſt brought to trial before a 


5 jury, Who upon their oaths de- 
- clare him to be perfectly inno- 
cent. He then finds (his charac- 


ter indeed cleared from all ſuſpi- 


cion, but) his health deſtroyed, 
his means of gaining a livelihood 
irrecoverably loft, and his family 


pining in fome workhouſe, to 


which ſhame, and mifery have 
driven them for refuge: 


This defect in the Adwinl 
tion of juſtice is ſometimes pal- 


liated by what is in itſelf a very 


* defect, the trial of many 


hs 5 C0 1} 2 priſoners 


0 [ x04. iy . 
priſoners at the quarter ſeſſions 
before juſtices of the peace. For, 
though there certainly are in the 
commiſſion ſome. of the moſt re- 
ſpectable gentlemen in the King- 
dom; at the ſume time it muſt 
| confeſſed, that there are in it 
many men-who are grofsly igno- 
rant, and others who. con part, what 
they ought to conſider as a labo- 
rious, but a very honourable. dur 
ty, into a very advantageous traf- 


' fie: and this to ſuch a degree, that 


it may be ſaid now, with. much 
more reaſon, than it was in the 
| days of queen Eligabeth, that, 
when any conſiderable addition 
| — been made to our penal laws, 

the parliament has done as much 
: eee of, A 
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it had voted them a fublcy and 
two fifteenths (68). my 

But theſe evils: in 5 ada 


| Qration of juſtice, and many more 


advantages, may be taken a- 
aft men who are arouſed n 
(68) D'Eweis journal, p. ne 70 115M 


(69) His words are theſe : The times - 
« quire that every legal and conſtitutional 


cc adyantage ſhould be taken againſt thoſe who | 
Zn make thetnſelves a public rerrour.” Tbong tr, 


Sec. p. 156, uſt edit. 27a, 20 edit. But, as the 
advantage is taken before convition, van conn 
Fat that the man, a againſt whom it is taken 
has made himſelf a public terrour, all that can 

| de ſaid of him de, that he is a man accuſed.” 


MN 1 2 Accord. 


without obſer vation, though he 
one of thoſe, which he is pleaſed 
to call legal and conſtitutional 


6 


1 Kocabditiglys he would fain per- 
ſuade the judges to admit the teſ. 
timony of accomplices, though 
unſupported by any other proofs. 
That ſuch evidence is by law in- 
7 admiſſible, is a rule fo long eſta- 
bliſhed, and 10 univerſally aber: 
ed to, that if f any alteration is to 
be made in this reſpect, it ought 
certainly to be by the authority 
af the legiſlature, and not of the 


Judges; but when the rule is con- 


ſidered, it will be found, {-beheve, 
1 to require no“ alteration, of or if 
| any, one of a very contrary nature 
from that which the writer re- 
; commends; and that, inſtead of 
| admitting the evidence of an ac- 


complice under any circumſtan- 


ces, it ought to be admitted under 
„ WG. 


\ 
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none. There may be reaſon per- 
haps to doubt, whether the rule 
of law, by which perſons under 


certain circumſtances are exclud- 


ed from giving evidence, ſome- 
times on all, and ſometimes on 


particular occaſions, be à rule 
from which either the public or 


individuals derive any benefit; ; 
and whether 1 it would not be more 8 
expedient, that no objections to 


the competence of a witneſs ſhould 


prev ail, bur: that only obſervation 


ſhould be made upon his credit, 


ſo that no means ſhould be ſnut 
out from a jury of obtaining light 


s 


upon the queſtion; which they are 


to decide: but, however this may 


bes it ſhould ſeem," that if the 
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preſent rule of evidence is to be 
adhered to in any caſe, it ought to 
be moſt eſpecially where the in- 


competent witneſs is produced to 


give evidence againſt a priſaner; 
becauſe, though the objection to 
ſuch a man's credit be ſo. ſtrong 
that no humane or ſenſible jury 
will ever give any weight to his 
ſingle teſtimony, yet the mere ad- 
mitting him to relate his ſtory 
does irreparable injury to the cha- 
racter of the priſoner. At any 
rate, it muſt be admitted, that, if 
the rule be ſuffered to prevail 


oy againſt | the- accuſed, it ought. to 


=— its full operation in his fa- 
vour. If he be not permitted to 
| grove an eln 1 on wilt, who 1 is 


£ 729 4 OT 
the - perſon moſt likely to be able 
to prove it, becauſe ſhe is incom- 
petent, neither ought there to be 
received againſt him ſuch evidence 
as falls within every principle 
upon which the incompetence of 
witneſſes is founded. That an 
accomplice eomes ids them 
all cannot be doubred, when one 
eonſiders,, firſt, that he. i is a man 
guilty of one of thoſe | crimes, 
which incapacitate the authors of 
them from giving evidence upon 
any eccaſion; and, in the nexe 
place, that he has the ſtrongeſt 
poſũble intereſt to give 2 
and. direct evidence againſt. the 
priſoner. To explain this more 
folly—By law, no man who ftands | 

FEE 3 4 : convicted 
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convicted of a felony can be a wit- 
neſs (70). 5 Yet, where i is. the dif- 
ference, whether a man have been 
found guilty of a crime by a jury. 
or r whether. 36, come himſelf. tbe. | 


6750 Thi » is 10 N. ae ad of dbole | 
a only where the felon has not obtained 4 
pardon, or has not heen burned in the hand; 
for the legal effet of a pardon (and burning | 
in the hand is held to amount to a ſtatute 
pardon) is, not only to fave the object of it 
from puniſhment, but to reſtore his credit, and 
make him once more an honeſt man. There 
is in the books a very curious caſe upon this 
ſubject. An action was brought againſt a 
man for ſlander, by calling a thief a thief, 
and the. court held that the action was main 
tainable, becauſs a general pardon. had paſſed 
ſince the theft was committed, and 2 pardon 
takes away not only nog Ea reatum, the | 
guilt as well as the pr t. n 
Gilb, hr, Warm bo hab fi 
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fore a jury and ſwear chat he has | 
been guilty of it? In both caſes 
the infamy of the witneſs is equal- 
Iy certain: in botk caſes there is 

equal reaſon to doubt his vera- 
city: or rather there is this dif- 
ference at them, that the 
latter is even a ſtronger caſe. than 
the former; becauſe it is poſſible 
that a man may be innocent, tho? 


a jury have thought him guilty; . 


but where a man ſwears that he 
has committed a felony, it is in- 
|  poſlible, that he ſhould not be 
guilty either of felony or perjury, 
and in neither caſe is he to be be- 
lieved. I know, however, that 
by law ſuch a witneſs is not in- 
Ane. becauſe in fact he has 
4 not 
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not 1 convicted; but all 1 
eontend for is, that, according to 


the principles of law, he ought to 


be incompetent, becauſe in all 
eaſes i it is not the conviction, but 
the crime afeertained by the con- 
viction, whieh ineapacitates; and 
dhe e erime is as fully aſcertained by 


vecting the bs of ' 4 man, 5 
againſt any one whom he calls his 
accomplice, is, that by law no man 
enn be a witneſs to prove that 
which he has any intereſt to 
prove, however minute that inte- 
reſt may be: now an accomplice 
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| has: the 1950 powerful intereſt 
that a man can be actuated by, ta 
give ſuch teſtimony as will affect 
the life of the priſoner, becauſe it is 
that on which his own life depends. 
Till after the trial is over he re- 
_ veives no pardon; but, in the 
words of lord Mansfield, has only 
a kind of hope, that if he be- 
s have fairly, and diſcloſe the 
E whole truth, and bring "others ta 
juſtice, he ſhall: himſelf eſcape 

| V puniſhment. h-. ia nt 
L aſſured of his pardon, he gives 
_ © his evidence in vinculis, and it 
« depends on the title he has 
* from his behaviour, whether he 
« ſhall be dane, or execut-. 
1 


165 


1 
« ed (71).“ It would be groſsly 
falſe, therefore, to ſay, that ſuch a 
man has no intereſt but to ſpeak 
the truth, becauſe his obtaining a 
pardon depends upon his making 
an important diſcovery. If his 
evidence be not ſuch as will affect 
the life of the priſoner, he has not 
made a diſcovery of any import - 
ance, he has done nothing towards 
bringing others to juſtice, he has 
not performed the condition upon 
which his pardon depended, and 
therefore en title to demand 
i. His life does not depend, it is 
true, cs Fielding calls 
the fate of his ande (72) 1 
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" (31) Cowp. rep. no 
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but it entirely depends upon the 


upon the conviction of the man 
gagainſt whom he f ve 
depe 1d altogether upon his giv- 
ing ſuch evidence as would have 
warranted a conviction, if he had 
been believed Co 8-017 ot akin ; 
--. Theſe argumer 


of 


WEE tried, condemned, and ee | 
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nature of it. It does not depend 


rs, but it 


Us! are; pethaps 
dusk iet forcible to exclude the 
evidence of accomplices in all 
caſes, at any rate they ſurely ſnow 
dhe inexpediency of extending the 
rule, and receiving ſuch teſtimony 
when it ſtands alone and unſup- 
. 71) It is not long ago, upon the northern 
5 circuit, fince an accomplice, who had been ad- 


mitted to give evidence, i in which he rather ex- 
; culpated than criminated the priſoner, was 
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e But it js. ſaid, chat all 
which is contended for is, not that 
the priſoner ſhould be convicted 
dn this evidences bu abt that it 
chould have the effect of putting 
Him on his Pry and compel- 
ling him to prove an abi, of to 
produce witneſſes to his: char 
_ 16s os eee 


. de to ſatisfy an pennen 
and an ee ci r Wok # it 


is only to convict if the priſoner 
cannot ſet up ſome good defence : 


as if this were not the only effect 


Althis and character are mentioned, 
an honeſt man; as if it were a 
Prime in every man not to keep a 
diary, and to be able to account 
for every hour of the laſt year or 
ten months of his life; and as if 
vue had a right to hang every one, 
who is ſo poor as net to have in- 
fluence enough over gentlemen of 
property and conſideration, to pre- 


vail with them to give two or three 


days attendance till his trial may 

happen to come on. I ſay gen- 
5 demon of ger and conſidera- 
"wy 


HVVVVVV P JS ns 
tion, for with reſpect to character, 
the teſtimony of perſons of any 

other deſcription has little weight; 
and with reaſon, becauſe a melan- 


cCholy experience proves that it is 


not difficult to procure ſome un- 
known man to give a character 
to a n eee he has never 
+ ths to rerurn to ahi W 
OR this writer's complaints 
the mal: adminiſtration of juſ- 
tice by an abuſe: of the power of 
ſuſpending or remitting | puniſh- 
ment. It is a ſubject indeed on 
which he ſeems to have no fixed or 


paſſages in his work one might 
almoſt conclude, that he thought 
„ „%% Yam 


HE 


„ +l 
the judges had not by law any 
power of reprieving convicts; and 
that, i in every inſtance of their pre- 
venting the immediate execution of 
a condemned priſoner, they violate 
their duty and ſubvert the conſti- 
tution. If this were the fact (75), 
- 16 would afford ſuch an argument 
for a reform of our laws, as muſt 
Wan irpelible's for! laws 95 Cr 


A . * : + 


Ty 3 The 1 46 e II, he 
judgment and execution is taking upon bim 
4 fell. not only to be wiſer than the law, but a 
| «© power, which; if wantonly and cauſeleſsly 
& exerted, muſt render the moſt important and 
e ſalutary laws contemptible and uſeleſs. The 
96 judge, in ſuch a caſe as this, ſets himſelf 1 
4. above the law, and preſumes to exerciſe an . 
«authority with which the conſtitution has not 
6. entruſted eyen the ci own itſelf. Thoughts, i 
4 p. 46, iſt edit, 48, 2d edit. 


: nary, 


1 130 1 

nary, that the very men ap: 
pointed to guard and enforce, 
would find themſelves compelled 
to counteract and defeat them; 
that the very ſages of the law 
would be under the conſtant 
neceſſity. of acting illegally, and 
the miniſters of the public juſ- 
tice of betraying their public 
truſt; could be conſidered in no 
other light , than as a diſgrace 
to the nation and a reproach to 


0 preſentation of the conduct of the 

5 Judges, a reform of the laws would 
ceffary, if it were only as an 
indemnity to them. Either the 


1 laws e to be . or the 


ITE; | „„ ß 2 SO ICOUT - B&-$- 54 (et 


55 3 


1 1 
find the writer of the Thoughts | 


| ſeems by other paſſages to ac- 


knowledge it) the judges have a 


ſtrictly legal power to reprieve all 


convicts: and when it is conſider- 


ed, that by exerting that power 
they do nothing more than not 
prevent the crown from pardon- 
ing, it cannot. be matter of ſurpriſe 


chat reprieves are frequent (76). 
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(6) & Where the rigour of law,” ſays mr. 
juſtice Fester, © hordereth upon injuſtioe, inercy 


* ſhould if poſſible interpoſe in the admini- 
. tration, The judges are miniſters: ap- 
, pdinted by the ergwn far the ends of pub- 
lia juſtieez and ſhould have written on 
« their hearts the ſolemn engagement his ma- 
ce jeſty is under io cauſe law and juſtice ix 
© MERCY to be executed in all bis judgments.” 
N ene place,“ Whenever, in the caſe 
Th KEK 6 cc of 
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The. judges are fubjec: to. 
other reſtraint in the exerciſe 5 
this power, than that which is 


. common to every man whom the 
| conſtitution has. entruſted with any 


diſcretionary. power; the duty oj 


exerciſing it prudently and con- 
ſcientiouſſy. Even the crown, in 


the exerciſe of its prerogative of 


| of Bap the general rule ſhall be fan 


44 to border on the ſummum jus, the benignity 


4 of our law hath provided a proper reſource 


4 in the equity of the crown: I ſay the equity 


« of the crown; for mercy to individuals, 


0 when properly conducted, i is founded in na- 

E dural equity, and in the principles of our 
44 conſtitution. It is noth 

2 1 ing the merits of Ter. all circumſtances 


ng more than weigh- 


« conſidered, in th of wiſdom and ſound | 
185 policy, againſt th Ty of the WA Foſ-' 


43 


ig ard ning, 


* ney 


* 


powers have in every particulas 


| | L ; 133 ] 1 3 5 
pardoning, lies under the ſame re- 
ſtraint. That theſe diſcretionary 


iünſtance been properly exerciſed, 
either by the crown or by the 
judges, it is not neceſſary, nor 
do I profeſs to maintain. If it has 
1 happened, that thieves of any de- b 
ſcription have been ſuffered to gs 
quite unpuniſhed, and have been 
turned looſe upon mankind; ; and 

much more if murderers, or even 
robbers, guilty of acts of cruelty, 5 
| have been ſhielded, by the i mg 
ſition of the prerogative, from the: Mi 
puniſhment due by law to ew | 
_ crimes, undoubtedly a very groſs 
breach of truſt to the public has 
| been diſguiſed under the falſe 


LG name 


A 
name of ar to the em 
| for, 8 | 
* "kill 0). 1 i 
But inſtances of chat kind have 
of late years but very rarely, if 
. occurred. . Far, however, be 
it from me to pay the learned 
judges 5 Ken a. compliment 
as that there are not twelve 
77 itn or worthier men in the 
0 kingdom” than themſelves (78)! 
Much farther be it from me, be- 
fore the ſmile of compliment has 
paſſed from my cheek, to ſtab 
thoſe venerable magiſtrates to. the 
: ms with the inſolent penn. 


| (17) Shake(d! Rom, and Jul, - 
0) pes: p. 22. 
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that ® they are live beer than” 


. 


or with the ſeandalous inſinua- 


tion, that * they ſave felons on- 
* ly becauſe they are condemn- 


ed (80)”, Let I will not he- 


ſitate to aſſert, that, whenever 


thoſe judges have reprieved men 


convicted of felonies, i in which no 
violence or outrage has been of- 


| fered to any one, in order that 


all the circumſtances of thoſe 
poor wretches caſes might be laid 


ſerving cenſure, they have done 


nothing, but what became them 


| (79) Thoughts, _ P-. 3 iſ _ 7%, ed 


(86) 1 7 Pe 5, iſt _ 549 at . 
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ing letter, by a friend of his, to 


whom it was addreſſed, thought 


he ſhould render a very acceptable . 
ſervice to che public by printing 


it. At the ſame time, he cannot 
but feel it incumbent on him to 
make ſome apology for publiſn- 
ing it, in the form of an appendix 


to a work, which it very far ſur- 
paſſes in every kind of merit. The 


truth is, he was not at liberty to 


print it in any other manner. Al- 
tough 1 cannot adopt all the 
ſentiments 


T H E writer of the foregoing 
© obſervations having been fa- 
voured with a copy of the follow- 


ADVERTISEMENT: 
ſentiments which it contains,. yet 
he has' not preſumed to ſuppreſs 


any of them, but gives it to the 


5 public exactly as it came into his 
hands. The ſimplicity of ſtyle, and 


7 liberality of thought, which diſtin- 
Auiſh it, cannot fail of diſcovering : 
- its venerable author, to ſuch as are ; 


already acquainted with his valu- 


able writings.” To thoſe, who have 
not that good fortune, the editor 


is not permitted to ſay more, than, 
that it is the production of one 


of the heſt and mot eminent men 


hogs me 5 1 05 Or TOR 
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| rey? March 14. 1585 
ur DEAR c FRIEND, 1 
M ONG the pamphlets you 
lately ſent me, was one, in- 
titled, 52 boughts on executive juſtice :. . 
11 return for that, 1 ſend you a 
French one, on the fame ſubject, 
8 Obſervations concernant Þ extcution. 
de 15 article I. de la declaration 
fur le vol. They are both ad- 
dreſſed to the e judges, but written, , 


1 242 1 9 
as you will fee, in a very different 
\ ſpirit. The Engliſh author is for 
| hanging all thieves: © The French- 


man is for proportioning n 


ments to offence.. 
If we really believe, as we e pro- 
fes to believe, that the law of 
Moſes was the law of God, the 
dictate of divine wiſdom, infinite- 
ly ſuperior to human ; on. what | 
principles do we ordain death as 
the puniſhment of an offence, 
which, according to that law, was 
only to be puniſhed by a reſtitu- 
tion of fourfold ? To put a man 
to death for an offence which does 
not deſerve death, is it not a mur- 
der? And, as the French writer 


 tays Doit- on baun. un deli contre 


( os ] - 
ba focit ciets par un crime contre la ne- 
cure (81)? „ 
Superfluous property is the 
creature of ſociety. Simple and 
mild laws were ſufficient to guard 
the property that was merely ne- 
ceſſary. The ſavage's bow, his 
hacchet, and his coat of ſkins, 

were ſufficiently ſecured, without 

bet by the fear of perſonal re- 
ſentment and retaliation. When, 
by virtue of the firſt laws, part of 
the ſociety accumulated wealth 
and grew powerful, they enacted 
others more ſevere, and would pro- 
-te& their prope ty, at the expence 
of humanity. This was abuſing 
their power, and commencing a 
. eyranny. If a ſavage, before he 
8 6 py. 8 TR 
entered 


— into pole had been told | 
your neighbour, by this 
*, < means; may become owner of 
© an tanned” deer; but if your 5 
== brother, or your ſon, or your- 
5 elf, having no deer of your 
15 oyn, and being hungry, ſnould 
. © kill one, an infamous death 
© muſt be the. conſeq ence,” he 
5 er probably have preferred 3 
his liberty, and his common right 
of killing any deer, to all the ad- 
ns of er that n be 


© That it is better 1 ae 5 
. en perſons ſhould eſcape, than: 
that one innocent perſon ſhould 
ſuffer, is a maxim that has been 
long and generally approved zu ne- 
. that I know of, controyerted. 
Even | 


PE 


* 


4 145 1 10 
Even the anguinary author of the 
2 1 agrees to it, adding well, 
that the very thoughts of in- 
ee innocence, and much more | 
* that of ſuffering 1 innocence, muſt 
* awaken all our tendereſt and 
© moſt. _ compaſſionate | feelings, 
and at the ſame time raiſe our 
« _ indignation againſt the 
* inſtruments of it. Bur,” he adds, 
<* there is no dan ger of either 
| « © from a ſtrict adherence to the 
« laws (82)! —Really | —Is it 
then impoſſible to make an un- 
juſt law? and if the law itſelf be 


oft. may it not be the very 


* inſtrument” ” which ought * 


10 Modi, bre * 16g, ſt edit. 5 
* edit. 5 
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: MON the author 5 and every. 855 
64 dy's higheſt indignation: d 1 ſee 


in the laſt news. paper from Lon- 
don, that a woman is capital- 


17 convicted at the Old Bailey, | 


for privately ſtealing out of a 


hop! ſome gauze, value four-. 


teen ſhillings and three pence, [s 
there : any proportion between the 


injury done by a theft, value 


„ 


| fourieen ſhillings | and three Pence, 5 


and the puniſhment of A hu- 


1 4 


man creature, by death, on a gib- 
bet? Mi ight not that woman, by 


| her labour, have made the repa- 


; ration ordained by God, in pay- 
ing four fold ? ef not all puniſh- 


F. * the « — {or much puoith. | 
Ns ment 


2 


1 


ment of innocence? In this light. 
how vaſt is the annual quantity, 


of not only ixjured but ſuffering. 
innocence, in almoſt all. the civi- 
liſed ſtates: of Europe! 


But it ſeems t have been 
thought, that this kind of inno- 
cence may be puniſhed hy way. of 


preventing crimes: I have read, 


indeed, of a cruel.T ante in Bar- 


bary, who, Than: he bought 


imemediaeely nk hung wet mY 


Nee wa cu . anne ſoles of 


his feet, that the ſevere ſenſe of 
the puniſhment, and fear of incur- 


ring it thereafter, might prevent. 


the faults that ſhould merit it. 


I a. 


[ 148: MM 
Our author himſelf would hardly 
approve. entirely of this Turk's 
conduct in the government of 
Haves, and yet he appears to re- 
commend ſomething like it for 
the government of Engliſh ſub- 
jects, when he applauds (83) the 
reply of judge Burnet to the con- 
vict horſe- ſtealer, who being aſked. 
what he had to ſay why judgment 
of death ſhould not paſs againſt 
him, and anſwering, that it was 
hard to hang a man for only ſteal- 
ing a horſe, was told by the judge, 
man, thou art not to be hanged 
e for ſtealing a horſe, but 
* that horſes may not be Rolen,” =o 


ay ee, i 205, 10 edit. 133, | 
en. | "a 


* JT 49 1 TH 

The man's anſwer; if candidly. ex- 
amined, will, I imagine, appear 
reaſonable, as being founded on 
the eternal principle of juſtice 
and equity, that puniſhments 
ſhould be proportioned to offen- 


ces; and the judge's: reply, bru- 
tal and unreaſonable, though the 
writer wiſhes all judges to ear- 


kt n it with them whenever they 
go the circuit, and to bear it 


in their minds, as containing a 


_ © wiſe reaſon for all the penal 
ſtatutes which they are called 
upon to put in execution. It at 
_ ©. once illuſtrates,” ſays he, the 
*. true grounds and reaſons of all 


capital puniſhments whatſoever, _ 


© namely, that every man s pro- 
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e perty, us well as his fe, may 
. Rot theld facred and invielate.“ 
As there then no differente in va. 


ide between property und life? 


If I think it right that theterime of 
murder ſhould be puniſhed wich 
death, not only as an eqval:pu- 
miſhthent of the crime, but to 
prevent other murders, does it 
follow) that . muſt approve of in- 
Tics £ the v5 ub dg edlen a 
- thefe? AF EP 0 bar | 
| barous, fo bloody- minded, and 3 
5 vengefulſ a8 T0 Kill a fellow. erea- : 
: ture for RKealing wn me» four- 


an rte * A den icharadoes 


i ir? M 


v, who was him. i 


1 151 5 


1 


fun 5 8 maxims. He 2 6 


have known what humane judges 


| feel on ſuch occaſions, and what 
the effect of thoſe. feelings; and, 


o far from. thinking that ſevere 
4 and exceſſive puniſhments prevent 
crimes, he aſſerts, as quoted by 
our French writer, p. 4, that 
*: Latrocite des loix en enpich 
i « 5 „ 5 


. Lorſque la peine of 7 Fea 


« en ef ren en ae ki OY 


* Pimp 
3 : 5 7 8 


Ko $5.45 


«9 This paſſage the author of the Thoughts 
: "iden as corroborating the doctrines which he 
1 OY 137» 2d edit, ate ; 


1 4 „„ 


th L cauſe 45 tons 7 e | 
© vient de Pimpunitt des crimes es non | 
| « ci la modiration des peines (840. 


- 
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It is; ſaid by thoſe who know 
e generally, that there are 
more thefts committed and pu- 
iſhed annually in England, than 
in all the other nations put toge- 


her, If this be ſo, there muſt be 


"if cauſe or cauſes for ſuch depra- 
vity in our common people. May ; 


3 not one be, the deficiency of juf. 


tice and morality i in our national 
government, manifeſted in ” our 
| oppreſſive conduct to ſubjects, 
Adi unjuſt wars on our neigh- 
bours? View the long · perſiſted-in, 


unjuſt, monopolizing treatment 


| of Ireland, at length acknowledg- 

ed! View the plundering govern- 

7 ment exerciſed, it our merchants . 
in the Indies; he confiſcating 


War made upon the American Co- 
1 2 lonies; 
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bnies ; and, to ſay nothing of thoſe 
upon France and Spain, view the 
late war upon Holland, which was 
ſeen by impartial Europe in-no 
other light than that of a war of 
rapine and pillage, the hopes f 
an immenſe and eaſy prey being 
its only apparent, and probably 
its true and real motive and en- 
couragement. Juſtice is as ſtrict- 
ly due between neighbour nations 
as between neighbour citizens. A 
highwayman is as much a robber 
when he plunders in a gang as 
when ſingle; and a nation that 
makes an unjuſt war is only a 
great gang. After employing your 
people in robbing the Dutch, is 
it ſtrange, chat, being put out of 

al > that 
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That "employ by peace, they ſtill 
7” continue robbing, and rob one 
. another ? Piraterie, as the F rench 
bp Kall it, or privateering, is the upi- 
verſal bent of the Engliſh nation, 
at home and abroad, wherever ſet- 
ed. No leſs than ſeven hundred 
privateers were, it is ſaid, com- 
miſſioned in the laſt war! Theſe 
were fitted out by merchants, to 
prey upon other merchants, who 
had never done them any injury. 
Is. there probably any one of thoſe 
privateering merchants of London, 
who were ſo ready to rob the mer- 
Then of Amſterdam, that would 
nat as readily plunder another 
London merchant of the next 
Ds if * could do. it with the 


ſame. | 


- 


bn 


tte difference. How: then can a 
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Lame impunity The avidity, he 


-aheni appetens is the fame; it is fear 


alone of the gallows that makes 


33, 


nation, which, among the ho- 
neſteſt of its people, has ſo many 


chie ves by inelination, and whoſe 


government encouraged and com- 
miſſioned no leſs than · ſeven hun. 
| dred gangs :of robbers; how can 
ſuch a nation have the face to 


= ene, e crime in ver | 
a At erg puts one 


in mind of -a '\Newgate anec 


that in the night dy had 


taken his buckles out of his ſhoes. 


— WW hat * another, 


tt Share 


One of the priſoners complained, 


— X —— — 5 . 
as 2 —. 2p geo ies Y — — 4%; 0 n 


— N 
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2 have we then thieves among 
us d It muſt not be ſuffered, 
8 Let us ſearch out the rogue, 
* and pump him to death! 
There 1 is, however, one late i in- 
pony of an Engliſh merchant 
Who will not profit by ſuch ill. 
gotten. gain. He was; it ſeems, 
part owner of a ſhip, which the 
other owners thought fit to em- 
5 ploy as a letter of marque, and 5 
which took a number of French 
prizes. The booty being ſhared, 
he has now an agent here enquir- 
ing, by an advertiſement in the 
Gazette, for thoſe who ſuffered 
the loſs, in order to make them, 
as far as in him lies, reſtitution. 
T his conſeientious man is a qua: 


5 yy | : a ker. TE 
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Fer. | The Scoteh preſbyterians 
were formerly as tender; for there 
is ſtill extant an ordinance of the 
town council of Edinburgh, made 
ſoon after the reformation, for- 
bidding ** the purchaſe of prize 
„goods, under pain of loſing 
the freedom of the burgh for 
ever, with other puniſhment at 
the will of the magiſtrate; the 
practice of making prizes be- Bi 


© ing contrary to good conſci- 
cc 


"ence, and the rule of treating 
chriſtian brethren. as we would 
* wiſh to be treated; and ſuch 
. goods are not to be fold by any 
5 godly men within this burgh. N 
The race of theſe godly men in 
Scotland is probably 1 or. - 
their 
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their principles ha lincez, 
as far as that nation had a hand 
in promoting the war againſt the 
colonies,.prizes and confiſcations 
are believed to have been a ot 
derable V 
11 has been for lms: time. 3 
"nerally received opinion, that a 
military man is not to enquire 
whether a war be juſt or unjoſt; 
he is to execute his orders. All. 
princes, Who are diſpoſed to be- 
come tyrants, muſt, probably. ap- 
prove of this opinion,'and 'be wik 
ling to eſtabliſh it ; but is it not 2 
| dangerous one? Since, on that 
ö principle, if the e comma ads 


his army $41 


only an unoffending 


( 9 1 


tion, but even his own ſubſe&s; 3 
' the army is bound to obey. K 

| negro ſlave in our colonies, being 
commanded by his maſter to rob 


or murder a neighbour, or do any 
other immoral act, may refuſe; and 


the magiſtrate. will protect him in 
his refuſal, The ſlavery then of 


a ſoldier is worſe: than that of a 


negro! A conſcientious officer; . 
if not reſtrained by the appreben- 
ſion of its being imputed to ano- 


ther cauſe, may indeed refigh, ra- 
ther than be employed in an un- 


juſt war; but the private men are 


ſlaves for life; and they are per- 
f haps incapable of judging for 


* . 


einſelves. We can only lament | 
rheir boa d till: more that of a 


4 a ſailor o 


— — 


I 


 Hailor,' 0 is often dragged by 
force f rom his honeſt occu pation, 
and compelled to embrue his hands 


in perhaps innocent blood. But 


methinks it well behoves merchants 

(men more enlightened by their 
_ education, and perfectly free from 
any ſuch force or obligation) to 
conſider well of the juſtice of a 
Var, before they voluntarily en- 
gage a gang of ruffians to attack 
their fellow - merchants of a neigh- 
bouring nation, to plunder them 
of their property, and perhaps 
ruin them and their families 
if they yield it, or to wou 5 
maim, and murder them if they 
endeavour to defend it. Yet theſe 
5 are dane by chriſtian mer: 
0 chants, 


Boh oath a war be. e juſt * 
unjuſt, and it can hardly be jan 
on both ſides. They are done by 
Engliſh and American merchants, | 
-who, nevertheleſs, complain of pri- 
vate theft, and hang by dozens. 
the thieves they have ce by 
their own example. e elk. 
It is high time, for the ſake of 
„ that a ſtop were put to 
this enormity. The united ſtates 
of America, though better ſituat- 
ed than any European nation, to 
make profit by privateering (moſt 5 
of the trade of Europe, with the 
| Weſt Indies, paſſing before their 
doors); are, as far as in them lies, 
endeavouring to aboliſh the prac- 
tice, by offering, in all their trea- 
ties with other powers, an article 
FO "MM = engaging | 
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